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I. Executive Summary

In August 2011, Yale Law School’s Allard K. Lowenstein International Human Rights Clinic
released the report, Tearing Apart at the Seams: How Widespread Use of Fixed-Duration
Contracts Threatens Cambodian Workers and the Cambodian Garment Industry. This study,
which the clinic conducted at the request of the WRC, detailed how Cambodian apparel
factories’ practice of employing their regular, fulltime workforce almost exclusively on
consecutive short-term contracts (known in Cambodia as fixed duration contracts or “FDCs”)
was seriously undermining compliance with university and buyer codes of conduct, and was
placing at risk Cambodia’s then-already fraying reputation as a purported role model for
other developing countries in protecting worker rights in export-apparel manufacturing.

The Yale Law School report documented how the Cambodian garment industry’s extensive
use of FDCs was exacerbating worker rights abuses in the country, including violations of
freedom of association and denial of legally-mandated benefits, among them, maternity
benefits for women workers.? Since the end of last year, however, this deterioration in
Cambodia’s labor rights environment has been thrown into even sharper relief by mass
worker protests over unsustainably low wages — which have been met, in turn, by deadly
violence and harsh repression from government security forces intervening at the behest of
factory owners.? It is no exaggeration to observe that the Cambodian garment industry’s shift
to FDCs as its standard employment arrangement helped set the stage for this crisis, by
steadily deepening the degree of instability in the sector’s already troubled labor relations.

Unfortunately, international buyers, for the most part, failed to heed the Yale Law School
report’s recommendations for reforming industry practices in this area — among them, to
require supplier factories to use FDCs only to employ workers who are truly “temporary
workers,” i.e., employees hired solely to work during a particular season or to fill another
short-term need, and not for workers who make up factories’ regular labor force.* As the need

! Allard K. Lowenstein Int’l Human Rights Clinic, Tearing Apart at the Seams (Yale Law School: 2011),
http://www.law.yale.edu/documents/pdf/Intellectual_Life/Cambodia TearingApartattheSeams.pdf.

% See, id. at 71.

® See, WRC, Crackdown in Cambodia: Workers Seeking Higher Wages Meet Violent Repression (Mar. 24,
2014), www.workersrights.org/freports/WRC Report - Crackdown in Cambodia 3.24.14.pdf.

* See, id. at 5.
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to end the Cambodian’s garment industry’s cycle of insecurity, unrest and repression has
become even more urgent, these recommendations remain more timely than ever.

Cambodian worker rights advocates, including a majority of the country’s leading labor
federations, repeatedly have endorsed the report’s recommendations for reforming the
industry’s use of FDCs.> Moreover, well before the country’s current labor relations crisis,
even Cambodian Prime Minister Hun Sen acknowledged that garment workers favor long-
term contracts (known in Cambodia as undetermined duration contracts or “UDCs”) and
urged factory owners to give attention to this issue.’

Yet, over the past three years, as on so many other labor rights issues, Cambodian factory
owners have taken an entirely contrary and counterproductive approach. As discussed in this
update, their industry association, the Garment Manufacturers’ Association in Cambodia
(GMAC) has attempted to undermine the country’s leading industrial dispute resolution body
and to sabotage efforts to improve labor relations in the garment sector, simply in order to
overturn existing legal jurisprudence on use of FDCs — and thereby remove the only currently
existing restrictions on their misuse. And, as a recent survey by the WRC of 127 Cambodian
garment factories indicates, the GMAC has pursued these tactics despite the fact that most
factory owners in Cambodia already employ most or all of their workforces on FDCs.

Unfortunately, nearly all of the leading apparel buyers doing business in Cambodia —
including companies like Gap and Walmart, that are among the top apparel exporters from
the country, as well as leading collegiate licensees like adidas and Nike — have remained
publicly silent on this issue, while still benefiting from the lower labor costs that the abuse of
FDCs allows their supplier factories to obtain. As discussed below, data collected by the
WRC suggests that in the case of not only these firms, but also nearly every other major
brand and retailer that purchases garments from Cambodia, the majority of their suppliers in
the country are factories that employ most or all of their workers on FDCs.

The following update details the responses of Cambodian garment factory owners and
international brands and retailers to the findings and recommendations in the Yale Law
School report, since its publication three years ago; provides an update on the misuse of
FDCs in the Cambodian garment sector; and offers the WRC’s continuing recommendations
for remedying this ongoing obstacle to labor rights compliance.

1. Garment Manufacturers Threaten to Boycott Arbitrations over Limits on FDCs

Rather than respond constructively to the recommendations in the Yale Law School report,
during the past three years the Garment Manufacturers Association of Cambodia (GMAC),
instead, has continued to push for expanded use of short-term contracts — in a manner that

became increasingly reckless and high-handed. These efforts are discussed in detail below.

® See, Appendices C and D (Joint Statements from Cambodian Unions on FDCs) (Dec. 2011 and Jun. 2012).

® See, Cambodia Herald, “Hun Sen Calls for End to Short-term Labor Contracts” (Dec. 12, 2012),
http://www.thecambodiaherald.com/cambodia/detail/1?page=13&token=ODA2MGNhMTVIZTkzOWRiZmM4
MDRIZTQOMWJkZ]AO.
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In August 2011, shortly after the publication of the Yale Law School study, the GMAC
threatened to boycott proceedings of Cambodia’s Arbitration Council (“AC”), the country’s
leading body for the adjudication of labor disputes, if the AC did not reverse its established
precedents concerning legal restrictions on use of FDCs. The AC is a neutral dispute
resolution body that has been recognized internationally for its impartiality and objectivity.’
Under Cambodian law, the AC is explicitly charged with interpreting the labor code.?

Specifically, the GMAC warned in a letter to the country’s labor ministry and to the president
of the AC that its member factories would not participate in the AC’s dispute resolution
proceedings unless the latter disavowed its current interpretation of Cambodian labor law on
the issue of short-term contracts — which holds that workers may only be employed on
successive FDCs for a maximum of two years — and adopted the position that the law allows
unlimited serial use of FDCs.? By issuing such a threat, the GMAC revealed not only the
length it is willing to go in order to ensure that its member factories are able to continue
employing their entire workforces under short-term contracts, but also a profound lack of
respect for basic principles of rule of law and arbitral independence. (See Appendices A and
B for a copy of the GMAC / CAMFEBA letter and a response from the WRC)

In January 2012, the GMAC escalated its threats, announcing its intention to submit the
question of the legality of unrestricted use of FDCs to Cambodia’s Supreme Court,' the apex
body of a national judicial system that has been widely criticized for its corruption and
political partisanship at all levels.'* Taking such action, of course, would severely undermine
the Arbitration Council, an institution that both stakeholders have worked for a decade to
establish as the primary authority on matters of labour law interpretation and application.

Should, as the GMAC proposes in this instance, Cambodia’s regular judiciary become the
arbiter of disputes concerning the labor law, then the AC will lose much of its relevance. Any
time factory owners objected to an AC award, they would be able to turn to the regular court

" See, International Finance Corporation, 14 Business Issues Bulletin 1 (2007) (“One of Cambodia’s most
successful legal reforms is the Arbitration Council, a labor arbitration center that . . . demonstrates that it is
possible to establish a high quality ADR institution in Cambodia that is effective and corruption-free”); also,
USAID Cambodia, Labor/Industrial Productivity: Activity Evaluations 51 (2009) (stating that the Council
“serves as a model of good governance and probity for the entire Cambodian judicial system” and “is widely
recognized as the only judicial or quasi-judicial body in the country that functions with a high degree of
integrity, transparency and expertise, and which produces . . . impartial results.”).

8 See, Labor Law, §312 (“[T]he Council of Arbitration legally decides disputes concerning the interpretation and
enforcement of laws or regulations or of a collective agreement.”).

% See, Appendix A (GMAC and CAMFEBA Letter to Labor Minister and AC President) (Aug. 2011).

19 See, Vincent Mac Isaac, “Garment Association Foresees Supreme Fight,” Phnom Penh Post (Jan. 5, 2012).
! See, Surya P. Subedi, Report of the Special Rapporteur on the Situation of Human Rights in Cambodia, UN
Human Rights Council, 1 52-53 (Sept. 16, 2010) (“...[CJorruption seems to be widespread at all levels in the
judiciary. Because the laws needed to protect the judges are not there, the judges . . . seem to rely on patronage
and political protection rather than on the laws for the security of their jobs. This has resulted in individual
judges and prosecutors compromising their independence [...] the judicial proceedings have been used by the
rich and powerful in many cases to dispossess, harass and intimidate the poor.”).



system to obtain — through financial inducement or political influence — a more favourable
ruling.*> The GMAC should renounce its ever having made this irresponsible threat.

I11. Garment Manufacturers Threaten to Derail Labor Pact over FDCs

On November 2, 2011, the GMAC further announced that it was refusing to renew an
existing Memorandum of Understanding on Industrial Relations (MOU),*® with the country’s
labor confederations unless those unions agreed to exempt the issue of unlawful use of FDCs
from binding arbitration by the AC. The MOU, which included a clause obligating both
employers and unions to seek binding arbitration by the AC in labor disputes, had been
credited for reducing the number of strikes in Cambodia’s garment sector during its
duration.** According to participants in the negotiations for renewal of the MOU, the GMAC
presented this ultimatum to the labor unions that were party to the MOU with no prior notice.

In a communication to buyers on December 15, 2011, the GMAC claimed that the unions had
acceded to this demand and agreed to submit the AC’s existing jurisprudence on FDCs for
review by the Constitutional Council of Cambodia (CCC), a body of the state judiciary
charged with reviewing the constitutionality of the country’s laws." The MOU, however,
was not signed, and the labour organizations that attended the negotiations subsequently
stated publicly their opposition to submitting the FDC issue to the CCC. (See Appendix C)

In rejecting the GMAC’s ultimatum, these labour organisations expressed concerns as to
whether the Constitutional Council is truly an impartial body, which also have been raised by
the United Nation’s Special Rapporteur on the Situation of Human Rights in Cambodia.*®
Further, it is not clear that, had the unions accepted this demand, the Constitutional Council’s

12 The ILO has raised similar concerns with regard to subjecting the Arbitration Council to review by the courts.
See, Hugo van Noord, Hans Hwang and Kate Bugeja, Cambodia's Arbitration Council: Institution-building in a
Developing Country 124 (ILO: 2011) (“... [E]arlier concerns that a labour court may be vulnerable to
corruption, slow and inefficient, remain. Given that decisions of the Arbitration Council may be open to review
by courts, and parties may be more likely to go to a newly established labour court, this has the potential to
undermine the work of the Council and its body of jurisprudence.”).

13 See, Appendix G (“MOU on Improving Industrial Relations in the Garment Industry (October 3, 2012)").

14 See, Better Factories Cambodia, Twenty-Eighth Synthesis Report on Working Conditions in Cambodia’s
Garment Sector 4 (2012) (“[T]he [Garment] sector thus [now] lacks the moderating influence of the MOU
which, among other provisions, called for binding arbitration in cases of rights and no strikes prior to arbitration.
The period when the MOU was in force was marked by a decrease in strike activity.”).

1> See, Law on the Organization and the Functioning of the Constitutional Council (as amended, 2007), §15
(“[T]he Constitutional Council shall have the competence to guarantee the respect of the Constitution, to
interpret the Constitution and the Laws adopted by the National Assembly and definitely reviewed by the
Senate, in the framework of the control of the constitutionality of the Laws.”).

1 See, Subedi, supra, n. 9 at 1 57-58 (September 16, 2010) (“The domination of the Cambodian People’s Party
in the State machinery seems to have led to some self-censorship by the [Constitutional] Council. [...]The
practice of appointing to the Council people without a legal background and without a long legal service to the
nation and on the basis of their party political affiliations should be discontinued.”).



jurisdiction — which extends only to cases referred by Parliament or the Supreme Court, and
does not reach cases submitted by private parties’ — would let it consider the issue.

The GMAC, for its part, accused the unions of bad faith and justified its ultimatum by
claiming that disputes over FDCs and statutory attendance bonuses — another area where the
GMAC dislikes the AC’s interpretation of the labor law — were causing factory owners to
refuse to implement the AC’s awards. The GMAC’s apparent justification for its ultimatum,
then, was that because its own members were failing to comply with the AC’s decisions, the
problem must be the AC’s interpretation of the law, not its members’ refusal to abide by it.

Yet, even this supremely cynical justification lacked any basis in fact. The WRC conducted a
review of employers’ implementation of binding awards issued by the AC during 2011, in
period immediately prior to when the GMAC issued its demand. The WRC’s assessment
revealed that, despite the commitment factory owners had made in the MOU,*® by October
2012 they had still failed to implement nearly two-thirds (33 out of 57) of the AC’s binding
awards against them. (See Figure 1 below)

Figure 1: Status of Implementation of Binding Awards 2011

1

M Not Implemented
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M No need to implement*
M Implemented

M Unknown status

*AC rejected workers’ claim or
declined to rule on the issue.

Of the awards that factory owners failed to implement, only three (9%) concerned restrictions
on use of FDCs, and only four (12%) dealt with the issue of attendance bonuses. This left
twenty-six of the thirty-three unimplemented decisions (79%) that were completely unrelated
to the justifications that the GMAC gave for its November 2, 2011 ultimatum to the unions to
submit the AC’s jurisprudence on FDCs to the Constitutional Council.

1d. at 156 (“...[T]he scope of i[the Constitutional Council’s] work is limited by the fact that private citizens
have no direct opportunities to challenge the constitutionality of the laws enacted by Parliament. The citizens of
Cambodia have to go through their Members of Parliament to the Council.”).

18 See, MOU on Improving Industrial Relations in the Garment Industry (Sept. 28, 2010), clause 6, (“[I]n the
absence of a CBA, the parties shall agree to the national dispute procedure and accept, where mediation is
unable to resolve the issue, binding arbitration for rights disputes [...] Where an arbitration decision on dispute
of rights is given, the employers and workers and their representatives accept that the decision is final and
binding on them.”).



In fact, the most prevalent issue addressed in the non-implemented awards was violation of
freedom of association, a problem that the Yale Law School report identified, along with
underpayment of maternity benefits, as clearly linked to the factory owners’ excessive use of
FDCs.™ Of the thirty-three binding awards that employers failed to fully implement, fourteen
(42%) ordered the reinstatement of dismissed union leaders and four (12%) required payment
of maternity benefits. (See Appendix E (“List of Unimplemented AC Awards between
January and October 2011”) for further details)

This review also indicated that in the case of many major buyers doing business in Cambodia,
including H&M, Kohl’s, PVH, Puma, Ralph Lauren and Tesco, the majority of their suppliers
that were party to AC proceedings during this period had failed to implement the Council’s
awards. So had suppliers disclosed by E5 and Ash City, two firms that are university
licensees.”® (See “Collegiate Suppliers” in Figure 2 below)

9 Yale Law School Report, supra, n. 1 at 69-75.

% E5 has informed the WRC that it ceased doing business with the factory in question in early 2011. See, WRC,
Zongtex Garment Manufacturing (Cambodia) (Mar. 13, 2014),
http://www.workersrights.org/freports/WRC%20Assessment%20re%20Zongtex%20%28Cambodia%29%203.1

3.2014.pdf.
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Figure 2: Selected buyers - % of surveyed suppliers implementing binding Arbitration in 2011 (implementation

in percentage)
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The bad faith exhibited by the GMAC on the issue of FDCs is underscored by the fact that

the 2010 MOU it signed with the unions explicitly stated that,

The parties agree to carry out fact-based joint research on the prevalence and nature of
short term employment contracts in the garment industry. On the basis of this
research, the parties agree [to] examine limiting the use of fixed duration contracts to
legitimate reasons such as business cycle, seasonality and related reasons.”*
(Emphasis added)

Despite having committed in writing to pursue limiting the use of FDCs to purposes of
responding to business cycles and seasonality, the GMAC, instead, during the term of the
MOU, continued to press for factory owners to have the right to unlimited use of FDCs.

21 Appendix G (MOU on Improving Industrial Relations in the Garment Industry (September 28, 2010)).



In May 2012, the GMAC appeared to moderate its position, however, sending a
communication to its members urging them to refrain from using FDCs to deny workers
legally entitled seniority benefits and maternity leave. Revealingly, the key concern
expressed in the letter was the need to head off calls from workers and buyers for cessation of
the use of FDCs. The letter did not mention other labour rights violations that are linked to
the use of FDCs, such as pressure on workers to work overtime involuntarily and restrictions
on workers’ exercise of freedom of association, nor did it recommend that factories employ
workers on UDCs instead of FDCs.

On October 3, 2012, the GMAC entered a new MOU with Cambodia’s major labour
confederations. (See Appendix H (“MOU on Improving Industrial Relations in the Garment
Industry (October 3, 2012)")) Revealingly, the biggest difference between the new MOU and
the previous agreement related to the issue of employment contracts. Instead of renewing its
prior commitment to pursue reducing the use of FDCs, in the new MOU the GMAC only
agreed to “work in good faith to resolve the issue.”?

As recent unrest in the Cambodian garment sector has highlighted, factory owners’ decision
in 2011-2012 to put their wish to employ their entire workforces on short-term contracts
ahead of respect for the rule of law, neutral dispute resolution, or good faith negotiation,
represented a squandered opportunity for the development of mature labor relations in the
industry. As the GMAC, itself, reported, in 2011 the number of strikes in its members’
factories fell to 34 — the lowest annual total in a decade — suggesting that unions were
showing greater willingness to submit disputes to mediation and arbitration, rather than move
immediately to industrial action.

As discussed, however, factory owners failed to hold up their side of the bargain through
their refusal to implement the AC’s binding awards, and, moreover, delayed the MOU’s
renewal by attempting to hold it hostage to removal of any restriction on their use FDCs.
Workers’ and unions’ resulting frustration and loss of faith in the efficacy of dispute
resolution mechanisms and sector-wide negotiations arguably has been a significant factor in
the resurgence of strikes in the industry since 2011.%

IV. Cambodian Garment Factories’ Ongoing Misuse of FDCs

In April 2013, the ILO Better Factories Cambodia (BFC) monitoring program reported that,
among the factories it had inspected during the previous year, nearly 40% used such
contractual arrangements to deny workers legally mandated seniority benefits and maternity

2 MOU on Improving Industrial Relations in the Garment Industry (Oct. 3, 2012), clause 7 (“[T]he parties take
note of the LAC decision to establish a working group on the issue of fixed duration and undetermined duration
contracts. The parties agree to work in good faith to resolve this matter in this working group.”). Appendix H.
8 See, GMAC, “Strike Report”, http://gmac-cambodia.org/strike/. The GMAC reported that the sector saw 34
strikes in 2011. In terms of employee work days lost to strikes, the number in 2011 was 139,513 days, while
during the preceding five years the annual number varied between 200,000 and 340,000. In both 2012 and 2013
the number of work days lost annually totaled more than 500,000.
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leave.?* In addition, BFC found that at least 90% of newly opened garment factories in
Cambodia were employing workers exclusively under FDCs.” Moreover, a survey conducted
by the WRC between August 2012 and May 2013 of 127 factories that supply major brands
and retailers revealed that nearly 80% employ most or all of their workers on FDCs, and at
least 72% violate the labor law’s two-year limit on successive FDCs.? (See Figure 3 below)

Over the past three years, Cambodian factory owners have shown that they are willing to (1)
undermine an established and respected dispute resolution body in favor of recourse to a
court system mired in corruption and cronyism; (2) hold hostage previously successful efforts
to improve the garment sector’s industrial relations; and (3) renege on written commitments
to worker representatives, all to shackle the industry’s production workforce, indefinitely, to
the status of “temporary workers.” Remarkably, factory owners have pursued this agenda
despite the fact that: (a) as the WRC’s recent survey of 127 facilities indicates, most factory
owners in Cambodia already employ most or all of their workforces on FDCs;?’ and (b) as
the 2011 Yale Law School report detailed, Cambodian labor law’s two-year limit on serial
use of FDCs is a weaker restriction on short-term contracts than those enforced by countries
whose garment industries the GMAC considers its primary competitors.”®

Figure 3: Compliance with the two-year statutory limit on FDC use
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V. International Brands and Retailers Are Complicit in Abuse of FDCs

The 2011 Yale Law School report recommended that apparel buyers require their supplier
factories to, “[clomply with the Arbitration Council’s interpretation of the Labor Law as
imposing a cumulative two-year cap on FDCs.” Perhaps more significantly, the report’s

2 See, Better Factories Cambodia, Twenty-Ninth Synthesis Report on Working Conditions in Cambodia’s
Garment Sector (April 11, 2013) (“This report finds that 37% of factories used rotating fixed term contracts or
otherwise did not include the entire period of continuous employment when determining a worker’s entitlements
to maternity leave, seniority bonus and/or annual leave.”).

% |bid. (“Data analyzed by BFC confirms that 90% of newly registered factories assessed classify all workers as
FDC workers.”).

% See Appendix F (“Survey of Short Term Contract Use at Cambodian Garment Factories”™).

# Ibid.

%8 See, Yale Law School Report, supra, n. 1, at 14, 50 — 54.



authors also urged that buyers mandate that supplier factories “[r]eport on the composition of
their workforces and ensure that their regular workforces (i.e., all workers who are not
seasonal, temporary, or casual) are employed on UDCs.”* Yet, with only a few exceptions
(which we discuss below), brands and retailers sourcing apparel from Cambodia have done
little to address the abusive and illegal use of FDCs by their suppliers.

Consistent with the former recommendation, in February 2012, the German brand, Puma,
publicly stated that it would require its Cambodian suppliers to abide by the Arbitration
Council’s jurisprudence establishing two years as the maximum total duration of FDCs.*
The WRC has confirmed through interviews with factory workers that, in accordance with
this policy, at least one Puma supplier, Huey Chuen, converted the contracts of its employees
who had been working at the factory for at least two years from FDCs to UDCs.

Huey Chuen’s move to comply with the law’s requirements on FDCs demonstrates that
reducing abuse of short-term contracts is possible — if a buyer is genuinely committed to
upholding the rule of law and enforcing its suppliers’ compliance with its code.® Yet, as can
be seen in Figure 4, below, since then, Puma has failed to follow through on this commitment
by requiring its other supplier factories to comply with Cambodian law on use of FDCs.

Similarly, in August 2013, the Goldfame Enterprises Knitters factory, at the insistence of
H&M, one of its buyers, implemented an outstanding 2011 AC award requiring the factory to
convert the FDCs of 25 workers to UDCs.* Unfortunately, the policy H&M apparently has
adopted on this issue is not to require its suppliers to convert employees’ FDCs to UDCs after
two years on the job — as the law requires — but, instead, to require factories to comply with
awards from the AC on this issue. In other words, workers will need to first take factory
owners to arbitration on this issue, before H&M will require the latter to comply with the law.

Unfortunately, other buyers sourcing apparel from Cambodia appear to have done even less
to address this issue. The WRC’s 2012-2013 survey of the employment contract practices of
127 Cambodian factories identified more than 90 European and US buyers sourcing from one
or more of these facilities.* In the cases of more than 95%, including major buyers like Gap

% The Yale Law School report further recommended that the GMAC: (1) Require, as a criterion of membership,
that factories not employ under FDCs more than a fixed percentage of their workforces, to be established in
consultation with the ILO and labor NGOs; (2) Publish a “best practices” manual, in collaboration with the ILO
and other stakeholders, explaining the proper provision of benefits and accrual of seniority for FDC workers; (3)
Suspend the membership of all companies found to have engaged in factory closings in violation of the Labor
Law; and (4) Disqualify managers of factories found by the AC to have engaged in anti-union retaliation against
workers from holding positions on the GMAC’s Board of Directors, even if this finding was made in a non-
binding award. Yale Law School Report, supra, n. 1.

% Statement of Edel Anit, Puma RSL & Environment Manager, at Asia Floor Wage Tribunal (Feb. 6, 2012).

*! Interviews with Huey Chuen workers.

%2 See, Arbitration Council Award 11/105 (Goldfame Enterprise Knitters), (“[Clonvert contracts for 25 workers
who have been working in the factory for more than two years from FDC to UDC contracts.”).

¥ See Appendix F (“Survey of Short Term Contract Use at Cambodian Garment Factories™).
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and Walmart, more than half of the factories in the survey that were identified as their
suppliers violated the statutory two-year limit on employing workers on FDCs.**

For nearly half the buyers doing business with one or more of the surveyed factories,
including Costco, Disney, Polo Ralph Lauren, Sears and Target, all of the factories identified
as their suppliers were found to be breaking the law.** Among buyers that produce apparel
licensed by US universities and colleges, nearly 80% — including leading licensees such as
adidas and M.J. Soffe — were having these goods supplied by factories that violate the legal
limit on employment of workers on FDCs.*® (see “Collegiate Suppliers” in Figure 4, below)

* bid.
* 1bid.
% 1bid.
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Figure 4: Selected buyers - % of surveyed suppliers complying with two-year limitation on FDCs (compliance in
percentage)
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Yet, as the Yale Law School report made clear, requiring factories to comply with the labor
law’s limited restrictions on use of FDCs still leaves workers employed under such
arrangements with insufficient protection from abuses such as discriminatory termination,
forced overtime, and denial of maternity benefits.®” Even Puma’s supplier, Huey Chuen,
which converted the contracts of its employees who had been working at the factory for at
least two years from FDCs to UDC:s, still hires workers under consecutive two-month FDCs
for their first two years of employment.

% See, Yale Law School Report, supra, n. 1 at 68 — 72.
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V1. Recommendations

The WRC again urges all buyers sourcing from Cambodia, nearly all of whose codes of
conduct require compliance with national labor laws — and some of whose codes specifically
prohibit abuse of temporary employment contracts — to end the misuse of FDCs by their
supplier factories in Cambodia. To accomplish this, the WRC recommends that these buyers
take the following measures:

e Immediately require all supplier factories to abide by the Arbitration Council’s
existing jurisprudence establishing two years as the maximum duration for which
workers can be employed under FDCs by issuing UDCs to all workers with more than
two years’ cumulative service with their employers;

e Require all suppliers to limit issuance of any new FDCs to workers whose
employment is legitimately seasonal and/or temporary in nature, and to issue UDCs to
all workers currently employed or newly hired as part of their factories’ regular year
round workforce;

e Urge the GMAC to cease its efforts to remove existing statutory restrictions or reverse
existing jurisprudence establishing two years as the maximum total duration of FDCs;
and

e Support the implementation of all other recommendations on use of FDCs and related
issues in the Yale Law School report.

The WRC looks forward to collaboration with buyers and other stakeholders to address this
continuing obstacle to progress in Cambodia’s labor rights environment.
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Appendix A: Letter from CAMFEBA/GMAC threatening to boycott the Arbitration Council
August 2011

Unofficial translation from original Ehmer version.

CAMBODIAN FEDERATION OF EMPLOYMERS AND BUSINESS
ASSOCIATIIONT

No. 001/082011-CAMFEBA

To:  Excellency Vong South
Mimster, Ministry of Labor and Vocational Traiming,
And President of Labor Adwvisory Commuttee

Subject: Asking the Mimstry of Labor and Vocational Traming to issue an urgent
direction to the Arbitration Coumncil to follow the explanation made by the
department of labor inspection and the notification no. 017

Reference:  Paragraph 3 of the July 18, 2000 Notification No. 017 by the Ministry of
Social Affairs, Labor, Vocational Training and Youth Rehabilitation on
the remumeration for workers” punctual work performance m footwear and
garment mdustry,

The Apnl 21, 2004 Prakas No. 099 on the Arbifration Council,

The Arbitration Council Award on case file No. 10/03-Jacgsintext and the
subsequent awards regarding employment contract,

The Award on case file No. 04/03-Ly Da garment, 62/04-Ecent Cambodia,
63/04-Shine Well Garment and the subsequent award regarding the regular
attendant bonus in footwear and garment industry,

In regard to the subject and reference mentioned above, on behalf of Cambodian
Federation of Employer and Business Associations (CAMFEBA) and Garment
Manufacturers Association in Cambodia (GMAC) and on behalf of myself as a co-deputy
president of the Labor Advisory Commuttee, I have the great honor to inform you that the
employers parties completely reject the Arbitration Coumcil award regarding the
mterpretation of labor law’s Article 67 and Article 73 on employment contract, and the
notification No. 017 on the regular attendant bonus in footwear and garment mdustry.
Our objection 1s based on the following facts and laws.

1. The Arbitration Council Award on emplovinent coniract
-Arhitrator AN Nan's conflict of interest:

In December 2002, Mr. AN Nan worked as a manager in legal sechon for
Cambodia Labor Organization (CLO), an organization charactenzed as a trade
unions rather than a non-governmental orgamzation. To play lus role, Mr. AN
Nan represented many workers who are members of the Sohdanty Worker Umion
of Jacqsintext factory. He represented the workers on many disputes in relation to
mterpretation of the employment contract.
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On March 12, 2003, Excellency Ith Sam Heng, the Minister of Social Affairs,
Labor, Vocational Traiming and Youth Rehabilitation 1ssued a Prakas No. 096 to
appoint 21 arbitrators for dealing with labor dispute. Mr. AN Nan was selected
among 21 arbifrators by the workers party.

On July 2003, the dispute between the Solidanty Worker Umon of the Jacgsintext
factory and the factory’s employer was referred to the arbitration council. At the
time, the workers selected the arbitrator AN Nan to be a member of the arhitrators
who deal with this case. The issue-1 of the case is the demand that the employer
change the employment contract status. That 15 to change from FDCs to UDCs
after two years of employment by the factory (four renewal of 6 month FDC).
This dispute 15 the one that Mr. AN Nan used to representthe factory’s workers in
fighting with the employer in December 2002. Because the employer did not
understand the Arbitrabion Council procedure that was newly established the
employer did not raise the issue of the conflict of interest of the arbitrator AN Nan
during the hearing of the case. As a result, the arbitration members dealing with
the case made their decision and issued an award No. 10/03-Jacgsintext, the first
award made on the interpretation of the labor law’s Article 67 and Article 73 on
employment confract in accordance with what was used to be demanded for the
workers by Mr. AN Nan. This award becomes the strategy for the Arbitration
Council m dealing with the subsequent cases.

Article 15 of the Prakas 099 on the Arbatration Council say: “4 member of the
arbitration panel shall recuse himself or herself from membership of the
arbitration panel on which he or she has been chosen, if circumsiances exist that
give rise to jusiifiable doubis as fo his or her impartiality or independence,
including close personal or professional relafionship with other members of an
arbitration panel or with any of the parties, or direct personal or professional
inferest in the outcome of the case.”

Article 16 of the same Prakas say: “The fact that a member of an arbitration
panel does not recuse himself or herself if required under provision of Article 15
above, may be used as a reason for the implementation of provisions set out in
Article 47 of this Prakas relating fo the non-recognition of an award ™

In accordance with the fact stated above, we understand that the arbitrator AN Nan acted
against Article 15 of the Prakas No. 099 because of the conflict of interest of lus
membership in the arbitration panel dealimg with case file No. 10/03-Jangsintext. AN
Nan should have recused himself from membership of the arbitration panel that
deal with the case even if no one objects his membership.

Because of lus conflict of interest, according to Arficle 16 of Prakas 099, the award on
case file 10/03-Jacqsintext cannot be applied and it cannot be used as a strategy for
awarding other cases by the arbitration panel.

The Legal Interpretation Power of the Ministry in charge of labor:
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The arbifration council, with support from ILO and workers union, explained that the
FDC will become UDC, if the renewal of the confract accrues 2 years. On the contrary,
the employer parties see that Article 67 and 73 of the labor law state very clearly that the
FDC cannot exceed 2 years. The FDC can be renewed many times and remains FDC as
long as 1t does not exceed 2 years. In the letter No. 1230 from the Mimsiry in charge of
Labor dated September 20, 2002 by Mr. HuotChanthy, Department Director of Labor
lon and a letter No. 891, dated December 1, 2006 by Mr. InKhemara, Department
Director of Labor Inspection recognized the mterpretation by the employer parties.

Despite of the letters clarifying Article 67 and 73 issued by the Ministry in charge of

labor represented by Mr. HuotChanthy and Mr. InKhemara, the arbitration panel did not

amept the clanﬁcahml_ They considered 1t as personal view that does not represent the
The arbitration panel’s view gave us an extremely surpnse. Here 1s a

quemmtumepane.l don’t the Mimstry’s official with position as a Department
Directors and the law implementers have the right to issue the direction on
mplementation of the law? Is it nght that the arbitration panel considered the
clarification by the Mimmstry’s official as personal view, even if they officially used the

imstry’s letter head and stamp? If the inspection officials really do not have the power
to give such direchion on implementmg laws and regulations on labor such as the
mterpretation by the arbitration panel, we therefore understand that the estabhshment-
employers do not need to follow any direction given by the Mimistry’s inspection official
dunng each of their inspection visit to their establishment.

On the other hand, we see that if the Mimstry of Labor does not have the power to give
mstruction on implementing the law, the arbitration panel does not have such power as
well, because the arbitration panel 1s a judicial institution and 1s not constitutional
council The arbitration panel is just an nstitution that is established to meet the
requirement by the labor law and it is an inshitution that has to the process in alternative

1 resolution. No law says the arbifration panel has the power to mterpret any law.
The labor law and the Prakas No. 099 only authornze the mstitnhion to apply the law to
solve the dispute.

2. The Arbitration Council Award on regular attendant bonus

In Cambodia, there 15 no provision that says the emplovyer shall pay attendant bomus to
worker who comes to work regularly in amonth. However, in order to encourage workers
to come to work punctually. the Garment Manufactures Association in Cambodia during
the Labor Adwvisory Committee’s meeting agreed to give a regular attendant bonus of at
least US$5.00 per month to footwear and garment industrial workers who perform their
work punctually and without taking any leave during the month The aim of the bonus is
only for the workers who are not absent from work dunng the month It is not for purpose
other thap this

To legalize the decision, the Mimstry of Labor 1ssued a notification No. 017, dated July

18, 2000. The notification also states clearly that workers who come to work regularly on
regular working days of 3 month shall recerve the attendant borms.
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It is regrettable that the Arbitration Council mismterpreted the GMAC’s purpose and
tried to interpret it using the principles of equality, despite that the notification is already
clear, and required the employers to continue to give the rermmeration to workers even
though they are away from work to join demonstration (the Award on the case file No.
04/03-Ly Da garment) and despite that their annual and sick leave were faken (the Award
on the case file No. 62/04-Ecent Cambodia, 63/04- Shine Well garmenf). The Arbitration
Council orders the employer to deduct the remuneration in proportion to the number of
days of workers’ absence.

May we ask “did the Arbitration Council take part in a discussion durmg the Labor
Adwisory Commuttee’s meeting with the employers and the workers union? Is 1t against
the law when the employers made their decision to give such benefit that 15 not set out m
the law to ther workers and set out the requirement that the workers has to fulfill before

having thewr nght fo receive the benefit? Is the clause “come to work regularly on regular
working days of a month” difficult for the Arbitration Council to nnderstand?

We would like to mform you that issuing the award by the Arbitration Council dealing
with case file No. 10/03-Jacqsintext which is against Article 15 of the Prakas 099, while
AN Nan really has the conflict of interest in dealing with the case, and issuing the award
against the notification No. 017 in relation to remuneration for punctual work
performance has established a wrong strategy for the Arbitration Council as a whole and
caused subsequent disputes between the employers and workers. This also caused
distuption and hindrance to local and intemational mvestors in the Kmgdom of Cambodia
because the restriction that the employers should not use the 2 year FDC and the
requirement that the employers continue to give the regular attendant bomus to workers
even they do not perform their job punctually can make Cambodia a country with laws
that are stricter than other neighbor countmes. Especially, there is no law mn the world,
even in France who onginated the labor law for our country, allow the employers to use
the FDC for only 2 years.

On behalf of the Mimstry of Labor and Vocational Traimming that 1s mandated by the
government to keep good professional relationship to encourage the investors, we think
that the Mimistry should not allow arbitrators who did not perform their role properly and
within legal framework to hinder the government’s efforts in atiracting foreign
mvestment, because it badly affect the government policy n reduction of poverty through
creating job opportunity for Cambodians.

As mentioned and requested above, and n order to solve these two maimn problems, we
would hike to ask you to 1ssue an urgent direchionto all concerned parties, especially the to
arbitration council to follow the department of labor inspection’s direction on FDC, and
to make appropniate decision on remuneration for punctual work performance.

If the problems are not appropriately solved, the emplover parties will consider seek ways
and give advice fo their members to boycott the heanng by the arbitration panel and not
to follow any award made by this mstitution. Furthermore, we will raise and report the
issue to the Prime Minister for an intervention on the 16® Government-Private Sector
Forum in the upcoming days.
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Yours sincerely,

Phnom Penh August 10, 2011

For the president of Cambodian Federation of Employer and Business Associations
(CAMFEBA),

Member of the Board, and Co-Deputy President of Labor Advisory Committee
[Stamp and Signature]

Ouknha, Ph D Nang Sothy

cC:

HE. Ith Sam Heng, Minister of Social Affars, Veterans, and Youth
Rehabilitation, and co-president of 8% working group,

HE. Seng Sakda, General Department Director of Labor, Mimmstry of Labor and
Vocational Traming,

Mr. Vann 51 Eang, Presadent of CAMFEBA and GMAC,

Mr. In Khemara, Department Director of Labor Inspection, Mimstry of Labor and
Vocational Traming

Mr. Sok Lor, Executive Director of the Arbitration Council,
Members of the Board, CAMFEBA and GMAC,

Members of CAMFEBA and GMAC (for info)
Documentation and Archive
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Appendix B: Memo from WRC to buyers re CAMFEBA/GMAC boycott threat against
Avrbitration Council August 2011

WORKERE RTCHTS CORNSORTTIIM

To:  University Licensees and International Buyers

From: Scott Nova, Executive Director; Ben Hensler, General Counsel

Re:  (Cambodia) Factory Owner Threat to Boycott the Arbitration Council / Abusive
Use of Short-Term Employment Contracts

Date:  August 29, 2011

We are writing regarding disturbing developments in the labor rights environment in Cambodia.
On August 10, 2011, the Cambodian Federation of Employers and Busine sz Associations
(CAMFEBA) sent a Etter to the country’s Ministry of Labor and Vocational Training, on be half
of both CAMFEBA and the Garment Manufacturers Association in Cambodia (GMAC)
threatening that factory owners would boycott the proceedings of the Arbitration Council
Cambodia’s keading adjudicatory body for labor relations, unless the Labor Ministry issues a
directive overruling the Council’ s existing precedents' to adopt positions advantaging employers
— and disadvantaging workers — on two highly controversial issues.

In the letter CAMFEBA and GMAC demand that the Labor Ministry “issue an urgent direction™
to the Arbitration Council to reinterpret Cambodian labor law to suit the wishes of garment
factory owners, CAMFEBA and GMAC go on to threaten that “if the problems are not
appropriately solved” — ie., if the Council’s jurisprudence is not overruled to factory owners’
liking — they will advise their members to “boycott the hearing by the arbitration panel and not to
follow any award made by this institution.” We attach the letter sent to the Ministry by
CAMFEBA and GMAC, and we discuss its contents more fully in the appendix to this
memorandum.

Meedless to say, such coercive tactics by employers towards the Arbitration Council, a well-

respected dispute resolution body, are completely contrary to basic principles of adjudicatory
independence and the rule of law. Lamentably, garment factory owners are seeking to weaken

! While the Arbitration Council is not formally bound to follow its previcus decisions, it does so when the prior
decision was based on reasoning that is sound and transparent. See, & g, Ever green, Arbitration Council Award Mo,
5T/06 (“Generally, the Arbitration Council follows the previous Awards if they are reasonable.™).

5 Thomas Circle NW  Fifth Floor Washington, DC 20003
(202) 387-4884  Fax: (202) 387-3292

wrcliorkersrightsorg v workersrights.org

19



and undermine, for purely self-serving ends, an institution that is widely-regarded as the
country’s most efficient and independent adjudicatory body.” Because garment factories that
make up the Eading members of CAMFEBA and GMAC are your companies’ suppliers and
business partners, it is crucial that interational apparel companies publicly disavow such tactics
and demand an immediate cessation of such threats.

Moreover, the positions which garment manufacturers would coerce the Arbitration Council to
adopt would be not only completely contrary to the Council’ s published jurisprudence, but also
quite harmful to the country’s labor rights environment. Most significantly, CAMFEBA and
GMAC threaten to boycott the Arbitration Council unless Labor Ministry overrules the Council’s
existing precedents and declares it legal for factories to employ workers indefinitely on repeating
shori-term contracts (known in Cambodia as “fixed duration contracts™ or “FDCs"j.3

As you may know, the removal of current ke gal restrictions on the use of short term contracts is a
position long advocated by factory owners, but widely-recognized by other stakeholders as
posing significant risks for Cambodia® s labor rights environment. Indeed, when, more than two
years ago, the industry tried to push through such a change as an amendment to the labor law,
both international appare] buyers and the U.S. government went on record expressing their
disapproval® Stymied by their failure to push through the change as an amendment to the labor

% Ser, e.p International Finance Corporation, World Bank Group, 14 Business Ivues Bullesin 1 (2007) (“One of
Cambodia’s most snocessful legal reforms is the Arbitration Council, a labor arbitration center that . . . demonstrates
that it is possible to establish a high quality ADR institution in Cambodia that is effective and cormption-free”);
alss, USAID Cambodia, Labor/Industrial Producrivire: Activiey Evaluaions (2009) 51 (stating that the Council
“serves as a model of good governance and probity for the entire Cambodian judicial system™ and “is widely
recognized as the only judicial or quasi- judicial body in the country that functions with a high degree of integrity,
iranzparency and expertise, and which produces . . . impartial resulis "), Levi Stranss and Co_, A ssua! Fimancial
Reporr 13- 14 (2007) {“TJhe Council has become widely regarded as one of the country”s most successful, effective
and transparent legal institutions, and the only forum . . . where employers and unions can fum to have their labor
disputes resohved quickly and fairly. ™).

* The letier also threatens an emplover boyeott if the Council is not overruled on the issue of whether an employer
can deny a worker a legally-mandated attendance bonus for having wtilized a sick day or annual leave. The
industry’ s apparent position is that — contrary to the Council's existing precedents — a worker should forfeit her
entire month's atendance bonus unless she is willing to come to work sick and forfeit use of rest days to which she
is legally entitled. The industry has taken this position despite the fact that Cambodian garment factories currently
are experiencing a rash of incidents of dorens of workers fainting on the job, mostly likely from a combination of
malnutrition (in part doe to low wages which the attendance bonus was intended to address), exhaostion, excessive
heat and chemical exposure. See, e g, Mom Kunthear, *“Mass Collapse at Factory,” Phaowm Peslh Posr (Aug. 24,
20110

4 Ser, USAID, supra, n. 2 at 49 {describing the industry proposal “to permit an employer to utilize any number of
such short-term fixed duration contracts with no time limitation,” a5 a “development [that] may undenmine the
Arbitration Council's authority and independence . . . [and] is 2 major threat to job security, particularly for union
leaders and activists, [that] wouold undermine such statutory rights as maternity leave; and . . . very likely would
cause the incidence of wildcat strikes to increasa.™); alsg Letter from Business for Social Responsibility (“BSR™) to
H.E. Sar Kheng, Deputy Prime Minister and Co-Minister, Ministry of Interior, HE. Cham Prasidh, Senior

2
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law, factory owners now have seized upon the underhanded tactic of coercing an adjudicatory
body in order to achieve the same goal.

The unfortunate reality is that, even under the Arbitration Council’s current jurisprudence, which
caps use of short-term contracts at two years, Cambodian garment factories are already using
such arrangements in a manner which seriously undermines worker rights. On August 3, 2011,
researchers at Yale Law School’s human rights center released an in-depth report highlighting
the serious labor rights abuses associated with the Cambodian garment industry’s excessive use
of short term contracts — from violations of associational rights and denial of legally-mandated
benefits like maternity leave 1o increased pressure to work excessive overtime.” For this reason,
the report’s authors recommend, among other measures, that international buyers prohibit their
suppliers from using shori-term contracts to employ their regular production workforce.

The WRC urges international buyers to clearly communicate to CAMFEBA and GMAC the
reed to take following actions:

= Immediately disavow and retract their threats of boycotting the Arbitration Council;

# Issue a statement recognizing the Arbitration Council’s crucial role in dispute resolution
and its right to independently interpret Cambodian labor law;

* Adhere to the Arbitration Council’ s existing precedents related to employment contracts
and attendance bonuses; and

= Implement the ecommendations pertaining to the use of short-term contracts in the Yale
Law School report.

The WRC looks forward to your cooperation in addressing this very serious and urgent matter.
Thank you very much.

Appendix: Analysis of CAMFEBA / GMAC Letter

1. CAMFEBA and GMAC claim that the Arbitration Council lacks the authority to interpret
Cambodiap labor Jaw,

CAMFEBA and GMAC claim, inaccurately, that “no law says the arbitration panel has the
power to interpret any law.” Articke 312 (2) of the Cambodian Labor Law, however, explicitly

Minister/Minister, Ministry of Commerce, H.E. Ith Sam Heng, Chair, $th Working Group on Labor & HE. Vong
Soth, Minister of Labor, Mar. 3, 2009 (stating similar opposition of intzrmaticnal appare] boyers that are members of
BSR).

* Ser, Yale Law School Allard K. Lowenstein Interational Human Rights Clinic, Tearing Aparr ar the Seams: How
Widespread Use of Fived- Durarion Cowraa s Threa ens Cambodian Warkers and the Cambodian Garmens Indusry

{2001y, hitpe/fwanw law. vale. adw/docome nts' pdff Intellectual Life/Cambodia Tearing A partattheSeams. pdf.
3
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states the opposite: “The Council of Arbitration ke gally decides on disputes concerning the
interpretation and enforcement of laws or regulations or of a collective agreement.” It is
precisely because the Labor Law clearly vests this authority in the Arbitration Council that the
factory owners” attempt to have the Council’s interpretation of the law overmuled is so egre gious.

interpret the Labor Law.

In the letter CAMFEBA asks “don’t the Ministry’s official with position as a Department
Directors and the law implementers have the right to issue the direction on implementation of the
law?” The obvious answer to the question is that the Labor Ministry does have the right to
implement the law — but only consistent with the Arbitration Council’s interpretation of it.

Unfortunately, CAMFEBA and GMAC miss the basic distinction between “implementation™ and
“interpretation” of the law. If the Labor Ministry “issufes] [a] direction on implementation of the
Labor Law™ {emphasis added) that contradicts the Council’ s interpresation of the law, that is the

same thing as the Ministry reinterprering the Labor Law, which is beyond its authority.

As noted, Article 312 of the Labor Law, which lists the responsibilities of the Arbitration
Council, explicitly refers to interpretation of the law as one of the Arbitration Council’s duties.
By contrast, Article 344 of the Labor Law, which lists the functions of the labor inspectorate,
makes no reference to interpretation of the Labor Law as one of the inspectorate’ s duties. A plain
reading of the Labor Law, then, rules out any possibility that the Labor Ministry possesses the
authority to interpret the law in a manner that contradicts the Arbitration Council.®

Put simply, labor inspectors enforce labor laws; adjudicators, like the Arbitration Council,
interpret them. The WRC knows of no labor law system in the world where labor inspectors
can issue legal interpretations that trump those of a statutorily-constituted adjudicatory body.
For CAMFEBA and GMAC to suggest that this should be the case in Cambodia reveals an
unfortunate lack of appreciation for the vital roke of the Arbitration Council as an indepe ndent
dispute resolution body.

3. CAMFEBA and GMAC claim that the I:ading Arbitration Council decision inerpreting
restrictions on short-term contracts Jﬂcﬂjmegr should be disregarded.

® A universal principle of statutory interpretation, expressio unins est exclusio alterius ("the express mention of one
thing excludes all others™), dictates that when a term is included in one portion of a law and absent in another, the
absence should be read as intentional

7 Jacgsinver Industrinl Cambodia, Arbitration Council Award Mo 010003,
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The factory owners urge that this 2003 decision, which set a two-year limit on the length of time
that an employee can be employed on successive short-term contracts, should be overruled
because of alleged conflict of interest on the part of one of the members of the arbitration |:|E|ﬂ:l.E

CAMFEBA and GMAC ignore the plain fact that the Jacgsintex case was decided unanimously,
meaning that even the arbitrator chosen by the employer agreed with the panel’s interpretation of
the law. Moreover, the Jacgsintex decision makes clear that the panel in that case squarely
addressed the allegation of conflict of interest, and that the employer party explicitly and
voluntarily waived any argument that the arbitrator in question should be removed on that
El‘ﬂlll'l:l.g Furthermore, the Council has, in later cases, where no allegations of conflict of interest
were raised, reviewed the Jacgsintex decision and confirmed that its interpretation of the law was
the proper one and should be followed.'” Finally, as CAMFEBA and GMAC acknowledge in
their ketter, the 11O also agrees with the Arbitration Council’s interpretation of the labor law on
this issue in Jacgsintex. CAMFEBA and GMAC’s conflict of interest allegations are simply a
red herring.

CAMFEBA and GMAC also falsely claim that the two-year limit on the use of short-term
contracts makes Cambodian labor laws more restrictive on this issue than those of other garment-
producing countries. The factory owner groups claim that “[T]he restriction . . . make[s]
Cambodia a country with laws that are stricter than other neighbour countries. Especially, there
is mo law in the world, even in France who originated the labor law for our country, allow the
employers to use the FIC for only 2 years.™ As the Yale Law School report on the Cambodian
garment industry’s excessive use of short-term contracts discusses, however, leading competitor
countries, including China, Indonesia, Pakistan, and Vietnam, all place greater or equal legal
restrictions on temporary work contracts, '

* The Council does not employ full-time arbitrators, but draws its panels from local experts in the fields of Iabor law
and industrial relations. The arbitrator who is the subject of CAMFEBRA and GMAC's allegation, Mr. An Nan,
currently also serves as a consultant to the WRC, and formerly workad for the Cambodian Labor Organization
[CLO]. The WRC and An Nan have a standing agreement, however, that he will not serve as an arbitrator for the
Council in any case involving a factory concerning which he has represented the WRC, and wice versa

? See, Jorgsinter st 8 {"The Arhitration Council then told the parties that if any party helieved that any arbitrator had
a conflict of interest in this case then that arbitrator wonld withdraw from the hearing. In response . . . the employer
party said that he knew that Mr. An Man worked for the CLO and that [An Man] had assisted the union to resclve
similar disputes at Jacgsiniex bt that he [the employer] didn't have any problem with his [An Man's] participation
in the panel").

% Sre, &g, Evergreen, Arbitration Council Award Mo, 057/06 (*Generally, the Arbitration Council follows the
previous Awards if they are reasonable. In this case, the Arbitration Council found that the Arbitrators of Jacqsinrex
gave a very reasonsble explanation. ™)

" See, Yale Law School, supra, n. 5 at 50-53.
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4. CAMFEBA and GMAC threaten to boycott the Arbitration Council unless factory owners are
permitted to withhold legally-mandated attendance bonuses from workers who take legitimate

sick keave or statutory annual leave.

CAMFEBA and GMAC are also demanding that the Labor Ministry overrule the Council’ s
2004 decision in the Shine Well'? case concerning whether employers are required to pay
statutory attendance bonuses to workers who have been absent due to a Egitimate illness or use
of statutory annual leave. The mandatory payment of attendance bonuses to eligible workers
was agreed upon by the Labor Advisory Council, a tripartite body that includes government,
worker and employer representatives, as announced in Labor Ministry Notification No. 17 of
2000,

Because the Labor Advisory Council did not specify how statutory sick days or annual leave
are to be treated for the purpose of awarding attendance bonuses, in Shine Well the Arbitration
Council interpreted Notification 17 pursuant to its authority, under the labor code, to rule
according to basic principles of equity on questions not governed by statute, regulation or
contract. ™ The Arbitration Council reasonably ruked that the employer still must pay the
attendance bonus if the worker legitimately takes sick leave or annual leave but may deduct
from the monthly bonus an amount proportional to the number of days of sick leave which the
worker took that month. "

Here, again, CAMFEBA and GMAC are inappropriately attempting to secure, through coercion
of the Arbitration Council, what the factory owners have wanted, but been unable to gain,
through legitimate channels. The GMAC already has proposed at the Labor Advisory Council
that the 2000 agreement on providing attendance bonuses should be amended to specify that
workers who use sick leave should not receive attendance bonuses, however, the other parties
in that body have not agreed to this change.

CAMFEBA and GMAC's demand that the Labor Ministry overrule the Arbitration Council on
this issue represents an attempt to not only undermine the Arbitration Council, but also make an
end run around the process of tripartite negotiations at the Labor Advisory Council Again,
such tactics reveal a lack of respect on the part of factory owners for those institutions of the
Cambodian labor relations system that other stakeholders — including international buyers and
the TLO - have worked so hard to foster.

2 Shine Well Indusiry Co. Lid, Arbitration Council Award No. D63/04.

* Labor Law, art. 312 (stating that the Council is anthorized to “decide on disputes concerning the interpretation and
enforcement of laws or regulations or of & collective agreement” and that “[tJhe Council's decisions are in equity for
all other disputes™).

¥ See Shine Well at 10,
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Appendix C: Joint demands on FDCs from Cambodian unions, December 2011
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1. Dr.Vong Sovann, the president of Cambodian Confederation Trade Unions (CCTU)- 012 785 850
2. Mr. Rung Chhun, the president of Cambodian Confederation Unions (CCU): 012 930 706

3. Mr. Rem Bora, the president of Federal Union of Khmer Democratic Workers (FUKDW): 017483
448

4. Ms. Morm Mhim, the president of Cambeodian MNational Confederation (CNC): 012 824640
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Appendix C: Joint statement on FDCs from Cambodian unions, December 2011 (unofficial
translation)

Joint Press Statement

On 1% and 20 December 2011, 52 leaders representing 7 confederations, 2 non-affiliated federations
and labour-supporting organizations gathered to discuss the misuse of Fixed Dwration Employment
Contracts (FDCs) and explore their action plan against it.

Dwring discussions, union representatives shared their experiences regarding the increasing use of FDCs,
which currently account for around 20-90% of total workforce in the garment and shoe sectors. In
addition, employers attempt to persuade their workers with Unspecified Duration Contracts (UDCs) to
comnvert to less secure FOCs through the enticements such as frequent 5% severance pay being issued
prior to renewal or payment advances offered before national holidays. This entire phenomenon is
considered to be inappropriate of compliance of the Labour Law, saying that the FOCs should be used
primarily for work of a temporary nature, such as seasonal work or temporary suspension of
employment by rational reasons (substitution works).

The concerns of trade wnions with the FDCs were concurred by the International Trade Union
Confederation ([TUC) report on “internationaly Recognised Core Labowr Stondards in Ccombodia: Report For The
WTO General Council Review OF The Trode Policies Of Combodia (Geneva 1-3 Movember 2011) ™ as well as by the
study paper of Yale Law School, titled “Teoring At the Seams: How Widespreod Use of Fixed Duration Contracts
Threagtens Combodion Workers and the Cambodion Garment industry [New York ond Phrnom Penh, april 2011)".
These two reports cdearly state that the FDMCs has been manipulated to undermine trade unions
activities, violating workers' fundamental rights, espedally ILO conventions Mo 87 on freedom of
association and Mo 38 on the right to have collective bargaining. Employers have been utilising this
contract system to threaten workers not to join trade unions and to intimidate union leaders to leawve
workplace.

Im fact, the FOCs have a negative impact on labour productivity and corporate competitiveness as well as
a sustainable national economic development as the systemn discourages human resource development
and jeopardizes Industrial relations. The current practices of the FDCs are also in contrast to Articke 36 of
the Cambodian Constitution, guaranteeing freedom of association as well as Section 4 of the Labowr
Law, articulately stipulating the conditions of using FDCs.

Representatives of the unions joim hands and put forward the following demands to the wvarnous
stakeholders.

1. We urge the government
= o enforce the Labour Law, especially Chapter IV concerning labour contract;
= o strengthen the labour inspection system to monitor the employment situation
and enforce the law;
= to comply FOCs in line with ILO convention Mo. 87 (freedom of association ) and Mo.
98 [the right to have collective bargaining), which were ratified by the Government
of Cambodia.



2. We urge the garment manufacturers
= to apply the Labour Law;
= o respect the interpretation of the Arbitration Council concerning the FOCs;
= o effectively implement the MOU signed by trade unions and the GMAC on 28

September 2010,
3. We urge the international buyers
= o influence their suppliers to implement the MOU, respect the Labour Law and
comply with international labouwr standards and encourage the respect of the AC
Awiards_
4. We also urge the international labor communities
= to ensure the promotion and protection of labor rights and trade union rights in
compliance with domestic labour laws and international instruments.

More information, please contact:
1. Dr. Vong Sovann, the president of Cambodian Confederation Trade Unions (CCTU): 012 785 820
2. Mr. Rung Chhun, the president of Cambodian Confederation Unions (CCUJ: 012 930 706

3. Mr. Rem Bora, the president of Federal Union of Khmer Democratic Workers [FUEDW): 017489
448

4. Ms. Morm Nhim, the president of Cambodian National Confederation (CNC): 012 824540

5. Ms. Ken Chhenglang, general secretary of Building and Wood Workers Trade Union Federation
of Camboedia (BWTUC): 012 366 859

6. Mr. Sreang Narith, the vice president of Cambodian National Confederation for Laborers
Protection (CNCLP): 012 636 766

7. Mir. Dith Sam Ath, the vice president of National Confederation Labour of Cambodia (MLC): 077
550973

8. Mr. Ath Thorn, the president of Cambodia Labor Confederation (CLC): 012 998 906
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Appendix D: Joint statement on FDCs from Cambodian unions, June 2012
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Appendix D: Joint statement on FDCs from Cambodian unions, June 2012 (unofficial
translation)

Kingdom of Cambodia.
Nation Religion and King.
Confederations and federations in Cambodia.

To: H.E. Vong Sauth, Minister of the Ministry of Labor and Chairman of the Labor Advisory
Committee (LAC)

Subject: Propose for LAC meeting to discuss the concern of using Fixed Duration Contracts
(FDCs) in the near future in order to clarify the use in order to improve job security, freedom
association, collective bargaining and others benefits of workers.

Reference: National Workshop organized by ILO and unions on the FDC practice and the
need for change on June 27-28, 2012 at the Intercontinental Hotel.

Through: Vice chairman of the LAC (from workers party)

As having seen subject and reference above we, professional organizations in Cambodia,
would like to inform his Excellency that these days there is a widespread use of FDCs in all
sectors in Cambodia especially in the garment, textile and shoes industries which is long term
investment sector. Such misuse of FDCs is contradicting the nature of the work and it has
negatively impacted industrial relations, job security, mental stress, freedom of association,
collective bargaining and other benefits; all which make workers and unions unable to fulfill
their duty in order to have decent work for all.

According to above mentioned we strongly believe that his Excellency will kindly accept our
request, and organize for discussion on this matter to ensure job security for workers, and to
avoid any negative impact on the competitiveness of the country and to improve the country’s
reputation.

Please accept our high respect.

Written in Phnom Penh

July 6, 2012.

Confederation and Federation representatives:

CCTU (signed by Mr. Vong Savann, president)
NACC (Som Aun - not signed)

CLC (signed by At Thorn, president)

LAC (deputy Choun Mom Thol — not signed)
CCU (signed by Rong Chhun)

KYFTU (signed by Yuang Chhun, president)
NLC (signed by Som Seun, president)

CNCLP (Sat Sianghou, president)
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FTUWKC (signed by Chea Mony, president)

% Acronyms for the labor organizations whose full names are indicated in parentheses: CCTU (Cambodia
Confederation of Trade Union), NACC (National Union Alliance of Chamber of Cambodia), CLC (Cambodian
Labor Confederation), LAC (Labor Advisory Committee), CCU (Cambodian Confederation Unions), KYFTU
(Khmer Youth Federation of Trade Union), NLC (National Labor Confederation of Cambodia), CNCLP

(Cambodian National Confederation for Laborers Protection), FTUWKC (Free Trade Union of Workers of the
Kingdom of Cambodia).
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Appendix G: MOU on Improving Industrial Relations in the Garment Industry (September
28, 2010)

Memorandum of Understanding
On Improving Industrial Relations in the Garment Industry
Sunway Hotel, Phnom Penh
28 September 2010

In the interest of promoting harmanicus industrial relations in Cambodia. we, the
undergigaed parties representing workers and employers in the garmenl
industry, have committad today to improve industrial relations in the garment
industry. This solemn agreement, referred to as the MolJ, has been reached
freely and in good faith, and commits the parties t¢ respect and adhere to
certain key principles, and to follow up these principles with a number of
concrate steps and actions.

Thig Mal covers, un the sice of employers, currenl and future members of the
Garment Manufactursrs Association in Cambodia, It covers, on the side of the
uniens, the confederations and federations that have signed this MolU. and their
current and future affiliates at the federation and enterprise level,

The undersigned shall promote and encourage the spirit of this Mol to all
employers and workers whe ara not signatory o this Mol

Parties agree to treat this Mol as a whale packags; each article cannot be read
or referrad to individually. The maniloring mechanism agreed herein shall
review adherence to this MoU as a whole If either party finds. through the
monitaring mechanism described herein, that violations of the MolJ by either
party make it impossibie t¢ implement, then the parties may choose to declare
the Mol null and veid. However. the paries agree not to declare the Mol null
and void for at leasl one year following the signature of the MolJ,

This text specifies these principles and commitments.
1) Partics agiee o adhere to naticnal law

2] Bath parlies suppart CBA in order to achicve carainty and predictability, and
to protect rights and terms and conditions of werk for both parties.

3) Both parties support the MRS as tha axclusive bargaining agent on behalf of
all worksrs in the enterprisa. Minority unions can participate in the process by
choic but along with all employees must respect the authority of the MRS
union, and have no nghr 1 inivate or disrupt bargaining or to objoct to any CBA
reached by MRS unicn

4) A CBA negotiated by MRS union applies to all employees in the enterprise
and no strike or leckout should be permitted by any group during the term of the
CBA. No further ciaims shall be lodged by either parly during the term of the
agreement. )0 '
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5) Any dispute that anses during the term of the CBA will be settled in
accordance wilh a shortened dispute precedure with binding arbitration on
rights disputes. No strike shall take place cver disputes of rights.

5} In the absence of a CBA, the parties shall agree {o use the national dispute
procedura and accep!, where mediation is unable to resolve the issug, binding
arbitration for rights disputes. The partics also agree to foliow the dispute
resolubion procedures and nel resorl e stk or loskout during the process
VWhere an arbitration decision on dispute of rights is given, the employer and
workers and their representatives accept that the decision is final and binding
on them, Whera a parly fails ta hanour the agreement, then strike or lockout
shall be available a last resart

IMPLEMENTATION: Union confederations and federalions, and GMAC and its
members Golonss agres (o ondarlakes (he fllowing steps to implement this
Mol in good faifh:

1) Media and Publicity

To issue a joint press rofease upon sigring the Mol in Khmer, Chinass
and English, and disinbule if to relevan! national and infemafional media
Post the Moll and prass ralease on GMAC and union websites

With the conisent of the parties, ILO may asiso fake measures o infonn
the public through navisleliacs, websites, hewspapers elc.

2 Inform unions and employers

Unions shall scod a copy of the signed Mol to each union fedaration
and enterprise union, GMAC shall send 2 copy of the signed Mol (o the
General Manager and senior manager responsibie for HR &t each
membaor factory

With ILO oasistance, dovelop brochure or other pramolional and
educational matenal that both GMAC and union confederalions and
fedarations can send o mambers

Paost the agresment and/or signed mode! Mol i 2 public space within
the factory

Encourage workers and employers at ihe enlerpise level fo discuss.
reproduce and sign this Mol &t the enterprise level

3) Inform Royal Govemmant of Cambodia

On hahalf of ail partics, ILC shall send s copy of the Mol to Mitistny of
Labour and Vocational Training at central and provincial level; Ministry
of Commerce; Minisiry of Social Affairs. Veterans and Youth
Rehabilitation; and other government avthiontics as appropriate.

On hehalf of alf paies, (L0 shall take measures to ensure that relevant
MOLVT officials concerned with dispule resolution and labour inspection
ara aware of and understand the content of the Mol,

With the consent of the parties, ILO may also take measures to ensure
that MOLVT and other government agencies are aware of this Moll. ©

e
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4) Inform Arbitration Councl

= On behaif of ali partios, ILO shall send a copy of the signed Mol fo the
Arbifration Council and request the Secretariat of the Arbitration Couricil
o ensure that parties covered by the Mol are aware of ils conlen!s

The aoove apples W oinls © iarough 6 of tie agrissment,

7) The parties agree t¢ carry out fact-based joint research on the prevalence
and nature of short term employment contracts in the garment industry. On the
basis of this research, the parties agree examine limiting the use of fixed
duration contracts Lo legitmate reasons such as business cycle, seasonality.
and related reasons

IMPLEMENTATION: ILO shail draft TORs for this research, which shall be
reviewed and agreed by unions and GMAC. The research shall be completed
no fater than 2 months afler the egresment on the TORs, and a report shali be
senf ta unions and GMAC no later than one thonth affer the rescarch is
complefed. The patties agree fo meact vithin one month after receiving the
report to discuss its findings and to delermine further policy measuras, if any,

8) The parties agres to start a national policy dialogue on productivity.

IMPLEMENTATION: Employars and unions undersigned, in collaboration with
relevant! government agencies, traiming institutions and national and
interoational organizations, commit to seek opporiunities for. and to engage in
good faith in, a national dialogue lo improve productivily

9) The parties agrae to discuss the selection process of arpitrators in order to
ensure confidence in te Arbitration Council by all parties.

IAELEMENTATION: Under the auspices of the World Bank's Demznd for
Good Govemance program, vehich providss funding far the AC, a inpartite

adviscry commiltee hias been established, This committee may wish to discuss

the process of seleciing arbitrators.

%.
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MONITORING MECHANISM: The partios agree to meef 4 times per year lo
reviavs and monitor implemeantation of this Mol). The parties shall, in good faith,
allempt to resolve any differences that may come up dunng the life of this Mol
Timeframe: This agreement comes into affect an 1 January 2011, The right to
lerminate this agreement as described herein shall come into offect afier 1 October 201 1.

Sigied on Behall of (v

Date: 28 September 2010

Mt VAN Sou [eng, Chairmun

Signed on behalf of Tnion Cenfuderations, Federations and alliliated calerprise mions

l ‘#;PM SSEps Prin¢ Name: 7 98 /J SR IR

C onrcdcmrim/u&ﬁcmt'o .\;z_:mc: Cambodian Natianal Confederation i NC)

T Prind Name: ‘Sogm 4-“0,'

Confederation/Federation Name: National Unian Alliance Chamsber of Caimbodia
(INACCY

3. TGS eI — __ Print .\Iamc:";,r’"f:':"’%:--' 238N 3 S

-

Canfederation/Federation Name

Camboedian Canfederution of Trade | nians
(CCTLG -

Print Name A’]lr?, \{ﬁorn/

CanfederabonsFederation Name: Cambodian Labour Confederation (CLC)

<
L% ] M—' Print Name w W

Confederatian/Federation Name: Cambodizn Cunfederation of Uniens {CCn

4. _\% Print Name: H A MC" $° "77“"

Confederation’Federatinn Nane Khmer Youth Federation of Trade | 'nions
{KYFTL)

4,
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Appendix H: MOU on Improving Industrial Relations in the Garment Industry (October 3,
2012)

G

Memorandum of Understanding
On Improving Industrial Relations in the Garment Industry
Hotel Cambodiana, Phnom Penh
3 October 2012

In the interest of promoting harmonious industrial relations in Cambodia, we, the
undersigned parties representing workers and employers in the garment industry.
have committed today to improve industrial relations in the garment irdustry. This
solemn agreement, refe-red to as the [MoU, has been reached freely and in good
faith, and commits the parlies to raspect and adhere to certain key principles, and
to follow Lp these principles with a number of concrete steps and actions.

This MoU covers, on the side of emplcyers current and future members of the
Garment Manufacturers Association in Cambodia. It covers, en the side of the
unions, the confederations and federations that have signed this MoU, and their
current and future affiliates at the enterprise level. Any registered union federations
and confederations may “opt-in" to this MOU by informing in writing the Secretariat
of the Arbitration Counc |, with copies 1o GMAC and signatory union confederations.

The undersigned shall promote and encourage the spirit of this MoU to all
amployers and workers who are not signatory to this MoL. GMAC. with the support
of unions, will make particular efforts to extend coverage of this MOU to all garment
and foctwear faclories regstered with NSSF,

Parties agree to treat this MoU as a whole package; each article cannot be read or
referred to individually. The monitoring mechanism agreed herein shall review
adherence to this Mol as a whole. If either party finds, threuch the monitoring
mechanism agreed herein, that violations of the Mol by either party make it
impossibl2 to implemen:, then ihe parties may choose to declare the MoU null and
void. However, the parties agree not to declare the McU null and void for at least
one year fallowing *he signature of the Mol

This text specifies ihese principles and commitments.
1) Parties agree to achere tc national law

2) Both parties support CBA in order to achieve certainty and predictability, and to
protect rights and terms and cenditions of work for both parties.

3) Both parties support the MRS as the exclusive bargaining agent an hehalf of all
workers in the enterprise. Minority unions car participate in the process by choeice
but along with all employees must respect the authority of the MRS union, and
have no right to iniliale or disrupt bargaining or (o object to any CBA reached by
MRS union

4) A CBA negotiated by MRS union applies to all employees in the enterprise and
nc strike or lockout should be permitted oy any group during the temm of the CBA.
No further claims shall be lodged by either party during the term of the agreemerzj/.
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5) Any dispute that arises during the term of the CBA will be settled in accordance
with a shoriened dispute procedure with binding arbitration on rights disputes. No
strike shall take place cver disputes of rights.

6) In the absence of a CBA, the parties shall agree to usa the national dispute
procedure and accept, where mediation is unable to resolve the issue, binding
arbitration for rights disputes. The parties also agree to follow the dispute resolution
procedures and not resort to strike or lockout during the process. Where an
arbitration decision on dispute of rights is given, the employer and workers and
their representatives accept that the decision is final and binding cn them. Where a
party fails to honour the agreement, then strike or lockout shall be avai'able a last
resort.

IMPLEMENTATION: Union confederations and federsticns, and GMAC and its
members factories agree fo underfake the following steps to implement this MoU in
good faith:

1) Media and Publicity

» To issue a press release upon signing the MoU, in Khmer, Chinese and
English, and distribute it to relevant national and international media
Pnst the Mol) and press release on GMAC and union websitas
With the consent of the parties, ILO may also take measures to inform the
public through newsletters, websites, newspapsrs elc,

2) Inform unions and employers

« Unions shall send a copy of the signed Mol to each union federation and
enterprise union; GMAC shall send a copy of signed MOU to the General
Manager and senior manager responsible for HR at each member factory

« With ILO assistance, develcp brochure or other promotional and educational
material that poth GMAC and union confederations and federations can
send to their members

* Post the agreement and/or signed model MoU in a public space within the
factory

* Encourage workers and employers at the enterprise level to discuss,
reproduce, and sign this MOU at the enterprise leve

3) Inferm Royal Govemment of Cambodia

* On behalf of all parties, ILO shall send a copy of the Mol to Ministry of
Labour and Vocational Training af central and provincial level, Ministry of
Commerce; Ministry of Social Affairs, Veterans end Youth Rehabilitation;
and other government authorities as appropriate.

o On behalf of all parties, ILO shall take measures to ensure that relevant
MOLVT officials concernea with dispute resolution and iabour inspection
are aware of and understand the content of the MoU

« With the consent of the parties, ILO may slso take measures to ensure that
MOLVT and other government agencies are aware of this MoU. W

4) Inform Arbitration Council
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» Send a copy of the signed McU to the Arbitration Council and request the
Secrefanat of the Arbitration Council to ensure that paries covered by the
MoU are aware of its contents

The above applies to Points 1 through 6 of the agreement.

7) The parties take note of the LAC decision to establish a working group on the
issue of fixed duration and undetermined duration contracts. The parties agree to
work in good faith to resolve this matter in this working group.

8) The parties agree to start a national policy dialogue on productivity.

IMPLEMENTATION: Employars and unions undersigned, in collaboration with
relevant government agencies, training institutions and national and intemational
organizations, the parties commit to seak opportunities for, and to engage in good
faith in, 8 national dialogue to improve productivity

9) The parties agree to discuss the selection process of arbitrators in order to
ensure confidence in the Arbitration Council by all parties.

IMPLEMENTATION: Under the auspices of the World Bank's Demand for Good
Governance program, which provides funding for the AC, a tripartite advisory
commitiee has been established This committee may wish to discuss the procass
of sefecting arbitrators.

OVERALL IMPLEMENTATICON: The parties who have signed agree to meet
quarterly (o review and (o strengthen impiementation of this MOU. The Arbitration
Council Foundation shall be Invited to previde information on the application of the
MOU. The parties shall, in good faith, attempt to resolve any differences that may
come up during the life of this MoU.

Timeframe: This agreement shall come info force from the date of signature until 2 Octoher
2014

Signed on Behalfof GMAC

Date: 03 October 2012

Mr. Ken Loo, Scerctary General

Signed on behalf of Union Confederations. Federations and affiliated enterprise unions

_’@%—’.—: print Name: 6N AUV

Confederation/Federation Name: Neational Union Alliance Chamber of Cambodia (NACC)
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ia Confederation of Trade Unions (CCTU)

Print Name 6’7!* m“\/
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Conlederation/Federation Name:

Cambodia Labour Confederation (CLC)

Print Name: 74&»;}, Ofhaan

Confederation/Federation Name:

Cambodiz National Confederation (CNC)
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Confederation/Federation Name:

[
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National Labour Confederation of Cambodia (NLC)

Confederation/Federation Name:

Print Name: Wﬂ!‘ dof HORWN

Cambodizn Association of Trade Unions (CA'TU)

Confederation/Federation Name:

B

Cambodian Nationa® Confederation for Laborers
Protection (CNCLP)

Confederation/Federation Name:

Print Name Mz ym \%hg/‘_

Free Trade Union of Workers of the Kingdom of
Cambodia (FTUWKC)
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