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CREATIVE COMMONS: NTERNATIONAL LABOUR ORGANIZATON

1. Introduction

THIS IS A BRIEFING PAPER for Worker Rights Consortium
affiliate universities and colleges and their licensees concerning
the labor rights environment in Vietnam and, in particular, its
export garment manufacturing industry, a sector which includes
the production of collegiate licensed apparel. As of March 2013,
Vietnam was second only to China in the number of factories
(185) that have been disclosed to the WRC by licensees as
locations for the manufacture of collegiate products outside the
United States.'

Likewise, over the previous twelve-month period Vietnam was also the second
largest source of apparel and textile imports to the United States by dollar value,
which was estimated to total $7.9 billion and comprise 7.8% of the total imported
apparel and textile market.” The garment and textile industry is Vietnam’s larg-
est single source of formal private sector employment with a direct labor force of

more than two million workers.’ By comparison, electronics assembly, one of the
country’s other leading export manufacturing sectors, employs approximately

120,000 workers.”

Worker Rights Consortium 1
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In 2012 the U.S. Department

As a result, the labor rights environment in Vietnam and, in particular, its ex-
port apparel manufacturing industry is of significant interest to the WRC and
universities and colleges concerned about the working conditions under which
their licensed apparel is produced. The labor rights situation in the country dic-
tates this as well —in 2012 the U.S. Department of Labor added garments from
Vietnam to its official list of products made with forced and child labor, making
Vietnam one of only seven countries in the world whose apparel received this
designation.’®

Unfortunately, government policies in Vietnam restricting the establishment of
independent grassroots nongovernmental organizations, including those that
could investigate labor rights abuses and assist workers,® and preventing the es-
tablishment of independent trade unions” hamper fully independent monitoring
of working conditions in Vietnam'’s export garment factories. Advocating for la-
bor rights and monitoring factory conditions independently of the apparel indus-
try and government authorities is, for this reason, more
difficult in Vietnam than in China, where such grassroots

of Labor added garments from worker rights organizations, while sometimes subject to
Vietnam to its official list of harassment and surveillance, are far more prevalent and

well-established.®

products made with forced and
child labor. m aking Vietnam Despite these challenges, given the difficult labor rights
»

environment in Vietnam and the country’s increasing

one of Only seven countries importance as a manufacturing location for collegiate
in the world whose apparel apparel, we felt it useful to review and assess for affiliate

received this designation.

universities and colleges key labor issues in Vietnam'’s
export garment industry. We hope this briefing will
be useful for WRC affiliate universities and colleges in their engagement with
licensees concerning supply chain labor issues in Vietnam.

This review and assessment discusses several issues of particular concern involv-
ing labor conditions in Vietnam'’s garment sector, in particular, and its export
manufacturing industries, in general. In summary, the WRC finds the following
with respect to the issues listed below:

4 Freedom of Avsociation and Collective Bargaining — These basic labor rights
are not respected under Vietnamese law. Workers who have attempted
to form labor organizations outside of the official union structure domi-
nated by the state and the Communist Party have been prosecuted and
jailed on criminal charges in retaliation for their efforts.” At the enter-
prise level, the official union structure is dominated by factory managers
who typically also serve as the officers of plant-]evel unions, a funda-
mental conflict of interest.'’ So-called “wildcat strikes” —job actions
organized by workers outside union structures —occur often, many times
in protest of abusive treatment or other labor law violations by factory
managers.'! Workers who lead such strikes can suffer firing, blacklisting,
physical violence and imprisonment as a result of employer and state
retaliation."

4 Forced Labor — As noted, the U.S. Department of Labor has added gar-
ments from Vietnam to its annual list of products made with forced and
child labor."” Leading international human rights authorities have report-
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ed on Vietnam’s practice of detaining illegal drug users in state-run “re-
habilitation” centers that function as suppliers of forced labor to various
industries —including garment subcontracting.'® International apparel
brands, including Columbia Sportswear, previously have been linked to
garments produced in these centers through suppliers with whom they
subsequently severed some of their business relations.'® These centers
reportedly continue to require forced labor of their detainees, however,
including garment work.'®

4 Child Labor — As noted, the U.S. Labor Department has included gar-
ments from Vietnam on its global list of products made with forced and
child labor."” In addition to the occasional employment of underage
workers in large garment factories outside of legal restrictions, child
labor, including forced labor involving the trafficking of children from
rural communities to urban areas, remains a significant problem in small-
er Workshops of the kind which often act as subcontractors to 1arger

factories.'®

4 Gender Discrimination—Women workers in Vietnam face pervasive preg-
nancy-based discrimination ranging from termination of employment to
denial of statutory maternity benefits."

4 Health and Safety Hazards — Factory workers are often at risk from haz-
ards such as locked fire exits and failure to provide protective equip-
ment.” In the last two years there have been fatal factory fires in both

export apparel and consumer electronics factories.”!

4 Excessive Working Hours — Garment factory employees report being re-
quired to work far in excess of legal limits on working hours often with-
out a single Weekly rest day.22 Factories often attempt to conceal such
practices by maintaining false records.”

4 Inadequate Wages — Despite significant recent increases in the legal mini-
mum wage, manufacturing workers continue to receive wages that pro-
vide only a fraction of the cost of an adequate standard of living.*

4 Precarwus Work —Employment of workers via short-term contracts or
third-party labor contractors, practices that render workers vulnerable
to exploitive conditions and retaliation for raising grievances, are in-
creasingly common in the export manufacturing sector.?

4 Non-Enforcement of Labor Laws and “Wage Theft”— Failure to adequate-
ly enforce labor laws leaves workers vulnerable to unlawful employer

practices that deny workers earned wages and access to social insurance
benefits.?

In light of these practices, conditions in Vietnam'’s export garment factories
remain generally noncompliant with international labor standards and university
codes of conduct. While Vietnam has recently revised its labor law,” the changes
made, in most cases, seem unlikely to resolve the problems we have identified —
although we note them in this memo where relevant. These issues and the sourc-
es of the WRC’s information concerning them are discussed in further detail in
the remainder of this document.

[S)]

Worker Rights Consortium
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1. Sources

Published information on labor conditions in Vietnam'’s export manufacturing
industries can generally be classified into four categories of sources, all of which
were reviewed for this briefing:

4 Publications by Vietnamese and foreign scholars and other experts on
labor rights issues in contemporary Vietnam;

4 Local and international media coverage of labor-related developments
and events in Vietnam;

4 Publications by entities that regularly report on labor rights among a
broader array of international human rights issues in Vietnam, such as
Human Rights Watch and the U.S. State Department’s Bureau of De-
mocracy, Human Rights and Labor; and

4 Reports by organizations that have researched or monitored labor con-
ditions among Vietnamese suppliers to multinational enterprises, with
support and cooperation from factory owners and international buyers,
themselves, including the Fair Labor Association,? the ILO Better Work
Vietnam program,” and Oxfam International.®

We also reviewed what is, to our knowledge, the sole recent example of an in-
depth fully independent investigation of labor rights compliance at the factory
level in Vietnam, a 2011 report by the Dutch and Swedish nongovernmental
organizations, SOMO and Swedwatch, on the labor rights environment at
factories producing digital cameras for leading Japanese brands like Pentax and
Olympus.*!

To supplement this information, we also cite, where relevant, the findings of in-
terviews conducted with workers at several export apparel factories in Vietnam
during the first part of this year. As is the WRC's consistent practice, the names
of these factories are noted in the text, along with their major buyers, where
these have been identified.

4 Worker Rights Consortium
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n1. Issues

A. VIOLATIONS OF FREEDOM OF ASSOCIATION

1. Restrictions on Freedom to Join or Form a Union

The right of workers to form or join unions of their own choosing is a basic ele-
ment of the fundamental workplace right of freedom of association.”” The U.S.
State Department’s most recent annual “Country Reports on Human Rights
Practices” make clear that Vietnam continues to violate this fundamental right.’

Vietnamese labor law imposes this restriction on associational rights through its
requirement that all unions in the country be affiliated with the Vietnam Gen-
eral Confederation of Labor (“VGCL”), which, under its own governing rules,
describes itself as “a member of the political system under the leadership of the
Communist Party of Vietnam.”* This requirement has been retained under the
country’s new trade union law which took effect on May 1, 2013.5 Although
Vietnamese law requires that all enterprises must establish a trade union, union-
ization is significantly less-prevalent in foreign-invested enterprises than in the
state-owned sector.

Worker Rights Consortium 5
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2. Repression of Independent Unions

Vietnam'’s government enforces its prohibition of independent unions, in part,
through the targeted prosecution and imprisonment of citizens who attempt to
establish such organizations. Many of the reported cases of such prosecutions
are of persons who sought to found independent unions during the brief peri-
od of political liberalization in 2005-2006 when such
activities were tolerated by government authorities.”
Once the state’s policies on this subject reverted to the
status quo ante, persons who had taken a public role in
forming independent unions were subjected to sustained
campaigns of prosecution and imprisonment, particular-
ly if they persisted in their labor activism.®

For example, in 2007, TrAn Khai Thanh Thay, a writer
who, in October 2006, helped found the Céng Doan
Déc Lap Viét Nam (“Vietnam Independent Trade
Union”), was convicted of “disturbing the peace” and
jailed for nine months.* Sometime after her release on
this charge, however, she resumed her activism and, in
2010, was sentenced to 3.5 years in prison for assaulting
a police officer.’

Similarly, factory worker N, guyén T4n Hoanh, who, in
2006, participated in the founding of another indepen-
dent union, Hiép Héi Doan Két Céng-Néng Viét Nam (“United Workers and
Farmers Association of Vietnam”), was arrested in 2007 and imprisoned for
eighteen months on charges of “spreading propaganda” and collaborating with
foreigners to oppose the state.”’ Another founding member of the same union,
Tran Thi L& Hong, also was convicted in 2007 and served two years in prison.
The three are among eight prominent independent labor activists who were
arrested and prosecuted during this time. "

After his release, Nguyen continued his labor activism —reportedly by organiz-
ing “wildcat strikes.” In early 2010, he was re-arrested and, like Tran, convicted
of “disturbing the peace” —and, this time, sentenced to seven years’ imprison-

ment.*

3. Employer Domination of Unions

The denial of associational rights to Vietnamese workers is rendered worse by

the fact that not only is the organizing of independent unions legally prohibited,
but the official union structure is also de facto dominated at the factory level by
employers themselves. This is because enterprise-level union officials are typically
chosen by factor_y managers, not Worl{ers, and are, most cornmonly, actually the
company’s human resource managers.*

The result is that at the factory level, where workers are most directly impacted
by poor labor conditions or rights abuses, and have the most need of collective
representation, those designated as their “representatives” are actually persons
paid to represent their employer and whose job it is to further the company’s

6 Worker Rights Consortium



Made in Vietnam

interests in labor relations matters, not those of the workers. Not surprising-
ly, then, Vietnamese workers express little confidence or trust in factory-level
unions.”And while more than half of foreign-invested firms reportedly have
collective bargaining agreements, nearly all of these simply offer workers terms
and conditions to which they are already entitled under the labor law.*

The selection of union officials by company management, the designation of
company managers to fill these ofﬁces, and the monitoring of union rneetings
by ‘company managers-cum-union officers™ all constitute blatant violations of
the right of freedom of association, whose observance requires that “[w]orkers’
and employers’ organisations shall enjoy adequate protection against any acts
of interference by each other or each other’s agents or

members in their establishment, functioning or adminis- . . .
tration.”*® Employer domination of factory-level unions Entel’pl’lse~level union officials

creates a fundamental conflict-of-interest on the part of  gpe typically chosen by factory
the union officers and an insurmountable bar to unions ¢ Lk d
adequately and independently representing workers’ in- managers, not workers, an

terests and acting to correct violations of the labor laws. are, most Commonly, actually

)
In an apparent attempt to address the domination of the company s human resource

VGCL enterprise-level unions by factory managers, the ~ managers.

ILO Better Work Vietnam program, in cooperation with

the VGCL, since 2011 has promoted the establishment of

“Performance Improvement Consultative Committees (“PICCs”) at the factory
level, which are comprised of an equal number of factory workers and man-
agers and whose purpose is “to improve workplace cooperation and working
conditions.” Beginning in 2012, Better Work began to require that the worker
members of these committees be nominated and elected by workers themselves.*!

It is unclear as yet, however, whether the PICCs, which, as noted, are “joint
committees” created by factory managers and the VGCL, will become an vehicle
for workers to exercise authentic freedom of association —a right which has, at
its core, the ability of workers to “establish ... organizations of their own choos-
ing without previous authorisation” which “enjoy adequate protection against
acts of interference” by employers.*? The fact that the VGCLs own structure is
currently dominated at the national level by the state, itself, and at the enterprise
level by factory owners suggests that its own ability and willingness to promote
genuine change in this area may well be rather limited.

4. Restrictions on the Right to Strike

Denied by the political authorities and their own employers a viable means

to exercise freedom of association through the formal labor relations system,
Vietnamese workers have, over the past decade, resorted to unauthorized job
actions —so-called “wildcat strikes” —in order to protest rights abuses and gain
improved conditions. These strikes, while lacking either legal sanction or sup-
port from the official union structure, often have been successful in halting rights
violations and improving workers’ wages.*

Participating in and, especially, organizing such strikes, however, exposes work-
ers to risks of retaliation by employers and state authorities that further violate

Worker Rights Consortium 7
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their associational rights. The right to strike is protected under international
labor rights jurisprudence as a “fundamental right of workers” and an “intrinsic
corollary of the right to organize.” Strikers and strike organizers in Vietnam
face dismissal and blacklisting by employers, targeted prosecution and impris-
onment by government authorities, and coercive surveillance and retaliatory
violence by company security personnel, all forms of retaliation that repress
workers’ exercise of this basic right.*® Nevertheless such

Strikers and strike strikes are likely to persist until the government per-

mits a measure of meaningful associational activity by

organizers in Vietnam face employees and other workable avenues for constructive
dismissal and blacklisting industrial relations.

by employers, targeted

prosecution and imprisonment
by government authorities,
and coercive surveillance

a. Prevalence and Causeds of Strikes

The VGCL reported that there were 981 strikes in Viet-
nam in 2011, more than double the 423 strikes that were
registered the year before.®® As has been a consistent pat-

and retaliatory Violence by tern over the past decade, nearly all of these actions were

company security personnel

wildcat strikes occurring in the private sector, in which
the official union structure played no organizing role.”

Instead, as a number of scholars have described, Vietnam’s wildcat strikes have
been organized both within and across factories through informal networks of
both migrant workers sharing common living quarters and team leaders and
skilled workers carrying influence with fellow employees.*®

A common strategy used by workers, in order to bypass management-domi-
nated union structures at the factory level and avoid targeting of strike lead-

ers by employers, has been to cease work en masse and wait for the arrival of
district-level union, labor ministry, or local government officials who then will
then solicit workers’ grievances and obtain concessions from factory managers
in exchange for employees returning to work.*® Notably, this process typically
does not involve factory employees coming forward as strike leaders to negotiate
with managers and, thereby, establish the basis for future bargaining and dispute
resolution.®

As for the grievances that provoke these strikes, the most common causes re-
portedly are abusive treatment by factory managers —particularly in the garment
sector where Korean and Taiwanese factory owners use authoritarian methods
and at times are physically violent toward employees —violations of workers’
rights under the labor laws, and failure of minimum wage increases to keep up
with the rapidly rising cost of living.®! Such grievances typically build up over
time until a precipitating event or action by factory managers spurs workers to
go on strike.®?

One recent strike that was precipitated by particularly abusive conduct on the
part of foreign managers took place in October 2012 at a Taiwanese-invested
shoe factory, Hong Fu Vietnam Footwear Company, which, according to U.S.
Customs records, supplies Nike’s Converse subsidiary.®® Workers at this fac-
tory reportedly went on strike after a Chinese supervisor glued a Vietnamese
worker’s hands together with “super glue” as a punishment.** The supervisor

8 Worker Rights Consortium
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was reportedly angered by the practices of employees using the powerful adhe-
sive, which workers evidently brought from home, at work, rather than compa-
ny-supplied industrial glue.®

The supervisor’s victim required hospital treatment. After workers walked out
in protest, representatives from the local district branch of the VGCL arrived,
who convinced the factory's management to suspend the offending supervisor
and pay both the affected worker’s medical bills and the other workers’ wages
for the period of the strike. The supervisor, however, did not face any criminal
charges.®

Another key factor in many strikes is factory managers’ violation of workers’

rights under Vietnamese labor law. Such violations reportedly include “delays

and non-payment of wages, illegal layoffs, failure to pay health insurance con-

tributions, wages below the legal minimum, . . . non-payment of overtime, [and]

the imposition of excessive overtime.”” Unlike workers

in more industrialized countries, who typically strike to In October 2012, workers at
win wages and benefits above the legal minimum, facto-
ry employees in Vietnam must often risk going on strike
simply to obtain the terms of employment that managers Company, a reported supplier

are already obligated to provide to them by law.® to Nike’s Converse subsi diary,

went on strike after a Chinese

Hong Fu Vietnam Footwear

b. Restrictions on the Right to Strike .
supervisor glued a Vietnamese

As noted,. (;he. prevalence of strl}ies in Vietnam is impres- worker’s hands toge ther with
sive considering that state officials and factory owners « ” .

together impose a series of significant restrictions, both super glue as a punlshment.
legal and practical, on workers’ exercise of the right to

strike, including statutes that make nearly all strikes, in practice, illegal, as well

as, on occasion, blacklisting, firing and criminal prosecution of workers who

lead strikes, and physical violence against striking employees. For a strike to be

legal, workers must first, among other things, consult with enterprise-level union

officials® —who, as discussed, are typically members of the factory management

itself! The impracticality of workers satisfying the law’s requirements means that

nearly all strikes are, technically speaking, illegal.”

Adding to this restriction has been the amendment of labor laws several years
ago to make workers who organize illegal strikes liable for resulting economic
damage to employers.”! The impact of such potential penalties, of course, is to
discourage the development of face-to-face dispute resolution between striking
workers and factory owners, since the former face potential liability if they come
forward to advocate on their own behalf.

The risk of facing prosecution by the state is greatest for workers who organize
highly-public strikes involving a large number of workers. In October 2010 a
court convicted labor activists Nguyen Hoang Quoc Hung, Do Thi Minh Hanbh,
and Doan Huy Chuong, of “disrupting security and order against the people’s
administration” and sentenced them to terms of seven to ten years in prison.”

The three labor activists had helped organize a strike of 10,000 workers at the
My Phong shoe factory in Tra Vinh, which is reportedly a supplier to the U.S.
footwear company, Collective Brands, Inc., the parent company of Payless,

Worker Rights Consortium 9
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Sperry Top-Sider, Saucony, Keds, and Stride Rite. According to Human Rights

Watch, none of the three workers were represented by counsel at their trial, nor

were any of them allowed to speak on their own behalf.”> Reportedly, all three

subsequently have been beaten while in prison.”* A

year later, twenty more worker activists allegedly were
arrested during a strike by more than 90,000 workers at
the Vietnamese factories of the Taiwanese footwear firm,
Pou Yen, a major supplier of shoes to adidas.”

Of course, even if they are not targeted by the state,
worker activists can still face significant retaliation from
employers. The U.S. State Department noted in its 2012
human rights report on Vietnam that both the country’s
labor ministry (the Ministry of Labour, Invalids and So-
cial Affairs, “MOLISA”) and the local news media had
reported blacklisting of strikers by employers.

In the first case, a company had photographed striking
workers and sent the images to other employers, while
in the second, managers from the Japanese electronics
firm, Panasonic, were said to have developed a blacklist

of striking employees.” In a recently-published case study, workers at a gar-
ment factory in the Song Than industrial zone reported similar retaliation after
a strike in 2008, during which the employer allegedly photographed protesting
workers, then interrogated them after the strike was over, and, ﬁnally, selec-
tively terminated thirty of the employees.”” Similarly, workers at Nike supplier

In 2010, the chief of security
at Giai Duc, a manufacturer
of motorbike parts for
Honda, Yamaha and Piaggio,
intentionally drove a truck
into a group of striking
workers, killing one employee
and severely injuring six
others, including a female
worker who was pregnant

Tae Kwang Vina reported in interviews in 2013 that the
company’s management has installed closed circuit video
cameras in the factory, one of whose purposes, some
employees believe, is to deter workers from organizing
job actions.

Finally, factory managers have responded to some strikes
with physical violence against employees. In 2010, the
chief of security at Giai Duc, a Taiwanese joint venture
manufacturer of motorbike parts for companies such as
Honda, Yamaha and Piaggio, who later claimed to have
been acting on orders from factory-higher-ups, inten-
tionally drove a truck into a group of striking workers,
killing one employee and severely injuring six others,
including a female worker who was pregnant.”

B. FORCED LABOR

As noted, in 2012 the U.S. Department of Labor added garments from Vietnam
to its annual list of products made with forced and child labor, making Vietnam
one of just six other countries whose garments received this designation.” This
development followed reports in 2011 by Human Rights Watch that Vietnamese
state authorities were requiring detainees in state-run “rehabilitation centers” for
illegal drug users, some of whom were as young as twelve years old, to perform
forced labor® as part of their addiction “therapy,” including processing cashew

Worker Rights Consortium
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nuts —of which Vietnam is the world’s largest exporter and the U.S. is Vietnam'’s
largest customer® —and sewing and embroidering apparel, work for which the
detainees received little or no compensation.® MOLISA acknowledged that
work of this kind was performed at the centers, but claimed that their residents
engaged in this part of the “treatment” on a voluntary basis and were properly
compensa‘tec].83

According to Human Rights Watch, Vietnam operates more than 120 such
detention centers, which house roughly 40,000 persons.® Persons deemed to

be drug abusers can be detained involuntarily in the centers for several years,
without any opportunity to contest this designation.®* Residents who refuse to
cooperate with the centers” administrators, including, reportedly, by failing to
fulfill the work requirement, risk physical punishments by the center administra-
tors, such as beatings, electric shocks and solitary con-

86 .
finement. Forced labor continues to be

When HRW released its report on forced labor at the present in the Vietnamese
centers, it named the U.S. apparel brand Columbia apparel industry through the
»

Sportswear Company as one of the firms whose products

were being made there.¥ According to HRW, Columbia tl’afﬁCklng of persons as young

then indicated that it had severed its business relations as twelve years old from rural

with the vendor who had subcontracted work to the

.«
centers,® which, reportedly, was a local subsidiary of the areas to WOI’k m Slave labour

Singapore-based multinational apparel firm, Ocean Sky factories” —small family-owned

Group.¥ garment factories —in Ho Chi

It is not known whether goods destined for U.S. apparel Minh City, of the type that
brands are still produced a.t the government d.etention' often serve as subcontractors
centers. Forced labor continues to be present 1n the Viet-

namese apparel industry, however, not only in these cen- fOI‘ larger ﬁrms.

ters, but also through the trafficking of persons as young

as twelve years old from rural areas to work in “slave labour factories” —small

family-owned garment factories —in Ho Chi Minh City, of the type that often

serve as subcontractors for larger firms.”” Coerced labor, in both of these forms,

is prohibited under ILO Convention 29 (Forced Labor Convention, 1930),

which Vietnam ratified in 2007,”! and importation of goods made with forced or

prison labor is prohibited under U.S. law.”

C. CHILD LABOR

Child labor is a significant problem in the Vietnamese garment industry. As
noted, the U.S. Department of Labor has added garments from Vietnam to its
annual list of products made with forced and child labor.”> Moreover, the ILO
Better Work program and the U.S. State Department have reported recent in-
stances of use of child labor in Vietnam'’s apparel industry.

In its most recent public report, the ILO’s garment factory monitoring program
stated that its inspectors had found fourteen-year-old children employed at three
of the 132 factories it was monitoring in the country.” However, the report also
noted that twenty-two of these factories, nearly 17% of the total number, lacked
any reliable means of verifying the ages of new employees,” a finding roughly

Worker Rights Consortium
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At Doojung Vietnam, a Korean-

consistent with that of the FLA, whose public reporting indicates that roughly
27% of factories it audited between 2009 and 2011 had this defect in their prac-
tices.”

Perhaps more significantly, the past year also saw indications of trafficking of
children from rural areas to major cities to work in small-scale garment work-
shops.”” As the U.S. State Department noted in its annual report on human
rights practices, Vietnamese labor officials acknowledged finding children
working up to twelve hours per day in such workshops in Ho Chi Minh City,
indicating that in one month alone, they had found child laborers in 110 of these
establishments in the metropolitan area.”

In September 2012, the Vietnamese government’s Public Security Ministry
reported having rescued nineteen children who were members of an ethnic mi-
nority group and had been trafficked to small garment factories around Ho Chi
Minh City.” According to media accounts, garment factory owners had travelled
to rural districts to “hunt” for these children, and had paid parents $50-100 to
send them to the city to work.'” Some of the children reportedly were given
drugs by factory owners to keep them alert and working.'"!

D. GENDER DISCRIMINATION

Young women make up the overwhelming majority of workers in Vietnam'’s
export manufacturing industries, reportedly comprising roughly 80% and 75%
of the labor force in the apparel and electronics sectors, respectively. As nearly
all of these female workers are of childbearing age, it is significant that Viet-
nam'’s labor law has mandated relatively generous maternity benefits, including a
requirement that employers provide female workers with four months paid leave
following the birth of a child —a benefit that was increased to six months paid
leave under recent amendments to the labor law.!?

To avoid paying these legally mandated benefits, howev-
er, employers have resorted to a number of discrimina-

owned export manufacturer tory practices that violate international labor standards
of cosmetics brushes, workers protecting the rights of women workers.'” A particularly

reportedly were Contractually

blatant example of such practices was found earlier this
year at Doojung Vietnam, a Korean-owned export manu-

required, as a COIIditiOIl Of facturer of cosmetics brushes, whose workers reportedly

employment, not to become

were contractually required, as a condition of employ-
ment, not to become pregnant for three years.104 Not

pregnant for three Years surprisingly, the company also failed to provide women

workers who did have children with any of the legally
required maternity benefits.'” These practices were only publicly exposed after
workers went on strike in April in protest of these and other illegal conditions.'®

Another discriminatory practice related to the avoidance of paying maternity
benefits is employing women on fixed-term contracts of shorter duration than
those offered to male employees. Women workers at the Vietnamese operations
of J apanese camera manufacturer Olympus reported to researchers that they
are hired initially on six-month contracts, while male employees receive con-
tracts of one year in length.'” Vietnamese law requires one year of service with

12 Worker Rights Consortium
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an employer to establish eligibility for maternity benefits, so hiring women on
six-month contracts enables the company to dismiss a worker who is discovered
to be pregnant~b_y sirnply declining to renew her contract —before she can be-
come eligible for maternity pay.'”® Indeed, Olympus workers indicated that the
company routinely refused to renew the contracts of workers who were believed
to be pregnan‘[.109

E. UNSAFE WORKING CONDITIONS

Vietnamese workers face serious safety and health haz-
ards on the job, many of which are present in the opera-
tions and supply chains of foreign buyers and manufac-
turers. MOLISA disclosed that in 2011 the number of
Workplace accidents reportedly increased fifteen percent
over the previous year.' " The most frequent cause of
injury was reportedly either the complete lack or sub-
standard quality of necessary safety gear in a given
workplace.'!!

A 2011 survey by the VGCL indicated that more than
ninety percent of the safet_y gear provided to emplo_yees
failed to meet applicable industrial standards.'” Not sur-
prisingly a leading distributor of workplace safety gear
commented that “safety products without origin and required technical criteria

are my best seller[s].” He added that “[c]Justomers prefer cheap products, espe-
"3

CREATIVE COMMONS: NTERNATIONAL LABOUR ORGANIZATON

cially factories, which buy on an institutional scale.

This general attitude towards workplace safety on the part of employers is
reflected in the results of the individual factory inspections conducted in the
export garment industry by the ILO Better Work Vietnam program. The factory
monitoring initiative’s most recent public report shows pervasive noncompliance
with basic safety standards:

4 Thirty-five out of 132 factories that were inspected (27%) had emergen-
cy exits that were locked, obstructed or inaccessible during times when
employees were inside the facilities;

4 At forty-two of 132 factories (32%), workers were not using necessary
personal protective equipment; and

4 Thirty out of 132 factories (23%) failed to properly monitor or limit
workers’ exposure to hazardous chemicals.'

Results of monitoring conducted for the Fair Labor Association of its mem-

ber firms’ supplier factories in Vietnam indicate that such hazards may be, if
anything, more pervasive than the ILO’s inspection data suggests. Of factories
audited for the FLA between 2009 and 2011, 80% violated basic requirements
related to emergency evacuation, with common violations including blocked
aisles and locked exits, lack of fire alarms and smoke detectors, and failure to
conduct fire drills or test electrical systems.''” Seventy percent of factories audit-
ed for the FLA during this period also failed to provide workers with required
personal protective equipment, and 52% had not installed necessary guards on
machinery.''®
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The risks such conditions pose for Vietnamese apparel workers were shown in
July 2011 when a footwear manufacturing facility in the northern city of Hai
Phong burned, killing seventeen workers and severely injuring twenty-three
more.'"” The factory, an unlicensed business (which was not monitored by Better
Work), had only a single exit that became blocked when burning insulation ma-

terial fell from the ceiling, trapping workers inside the structure.''®

InJ uly 2011 a footwear The previous year had seen another fatal factory fire,

manufacturing facility in the

this time in the export electronics sector, when a burning
structure collapsed at a company producing plastic parts

northern city of Hai Phong for the Japanese camera and office equipment firm, Can-
burned, killing seventeen on, Inc.'"” A Chinese manager at this Canon supplier fac-

workers and severely injuring

tory, the Vietnam DragonJet company, was killed, and
a Vietnamese worker at the plant suffered brain injury,

twenty-three more. The factory when a wall fell on top of both of them during the fire.'*

had only a single exit that
became blocked when burning F. EXCESSIVE WORKING HOURS

insulation material fell from Under Vietnamese law, an employer may not have a

the ceiling, trapping workers

worker perform overtime in excess of four hours per
day, thirty hours per month, or 200 hours per year.'”!

inside the structure University codes of conduct also place a maximum limit

on overtime in factories producing collegiate apparel of
twelve hours of overtime per week.'” Factories in export manufacturing sectors
such as garment manufacturing and electronics assembly, however, routinely ex-
ceed these limits as do facilities in the supply chains of other multinational firms.

Interviews with employees in March 2013 at four apparel factories in near Ho
Chi Minh City — Nike suppliers Tae Kwang Vina and Yupoong Vietnam, All
Super Enterprise (a reported supplier to J.C. Penney and Lacoste), and Scavi
Vietnam (a factory that reportedly supplies Puma and VF) —found that work-
ing hours at all four exceeded the legal limit. Likewise, the ILO’s Better Work
Vietnam program reported in its most recent public summary of its inspection
results that 93% of factories it audited were violating the annual legal limit on
overtime as well.’”” Finally, a review of the FLA’s public reporting of its mon-
itoring in Vietnam over the past several years indicates that 90%, of factories
audited under that program also violated Vietnamese law and/or the FLA’s code
in this area.'*

Moreover, the ILO reported that nearly 60% of factories had failed to provide
workers with the legal minimum of four rest days per month.'* In other words,
during some portion of the period surveyed, a majority of factories were having
their employees work seven days per week —without a single day of rest. Unfor-
tunately, these levels of noncompliance appear to have been unimproved by ILO
Better Work's factory monitoring activities over the past few years.'*

While factory workers in many developing countries, including Vietnam, often
see some overtime hours as necessary to supplement their meager regular wag-
es, iIn many cases, working hours reflect employer coercion rather than worker
choice. For example, workers at Korean-owned manufacturer Doojung Vietnam
reported that prior to going on strike “they had been forced to work extra 110
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to 120 hours per month, with no vacations or breaks.””” One factory worker
revealed that “[a]ccording to the contract I signed, I could take off Sundays but

had to then work from 7am Saturday [morning] to 8am Sunday [morning].’

’ 128

Another employee stated, “We are all so exhausted from the job, but whenever

somebody asked for a reduction in overtime they were fired,’

129

Similarly, at the Hoang Ha garment factory, a sewing machine operator re-
ported being compelled to work “28 days each month for 10 hours each day,”
saying, “I'm really tired and need rest because I'm four-month[s] pregnant. But

I have no other choice. I was lucky to get this job anyway, or I would be unem-

7”130

ployed.

Similar conditions reportedly exist in some electronics assembly plants as well.
Workers employed in the Vietnamese operations of the Korean firm, Samsung,
told interviewers that during peak production period they are required to work

four-to-five hours of overtime every day of the Week,
Monday through Sunday.'*! Even in the case of Unilever,
the Dutch consumer products firm, whose operations

in Vietnam produce for the local market and might be
expected to be insulated from high-pressure international
delivery schedules, employees of one of its local suppliers
reported that they had worked “four hours’ overtime a
day six days a week for ten months of the previous year,”
an amount more than five times greater than the then-le-

gal maximum.'?

G. INADEQUATE WAGES

Vietnam’s labor code states that the country’s minimum
wage “must ensure minimum living conditions of employ-
ees and family households.”'*® Yet although wage levels

One factory worker revealed
that “[a]ccording to the
contract I signed, I could take
off Sundays but had to then
work from 7am Saturday

to 8am Sunday.” Another
employee stated, “We are all
so exhausted from the job, but
whenever somebody asked for
a reduction in overtime they
were fired”

in Vietnam's export apparel sector have increased signifi-

13 there is a broad consensus

cantly over the past decade,
that they remain insufficient to provide a minimally adequate standard of living

for workers and their families.

In a 2011 interview, Chau Nhat Binh of the VGCL’s International Department
called the wages paid by foreign-invested factories in Vietnam “shockingly
low.”1% A 2012 study by the VGCL Institute of Workers and Trade Unions
found that wages for workers in the footwear industry averaged onl_y $124 per
month, less than the average monthly wage figure for workers in all formal sec-
tor industries ($ 136), and the lowest wage of any sector surveyed.'*

According to the VGCL survey, the average wage for a footwear worker provided
barely half of the amount the average family of three needed to cover food expenves
alone ($220 per month).'” Not surprisingly, only seven percent of the workers
surveyed indicated that they were able to accumulate any savings at all.'*®

Similarly, a 2010-2011 study by the FLA-sponsored Fair Wage Network of pay
practices at fifteen garment factories in Vietnam found that seventy-five percent
of the surveyed factories paid only the legal minimum wage and that the re-

maining twenty-five percent actually paid less than the minimum wage.'” Yet as
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MOLISA’s own wage experts have acknowledged, the legal minimum wage fails
to provide for workers’ basic needs.'*

One measure of the minimum income needed to provide for the basic needs of a
worker and her family is the Asia Floor Wage calculated by trade unions, labour
rights activists and academics working in Asia, Europe
and North America, which has been converted using the
World Bank’s Purchasing Power Parity factors to pro-
vide wage figures for given countries in the region that
enable workers to afford equivalent baskets of goods
and services.'"! Oxfam’s 2011 study of labor practices

in Unilever’s Vietnamese operations noted that the Asia
Floor Wage figure for Vietnam (4.04 million Vietnamese
dong (VIND)) was two times greater than the then-cur-
rent minimum wage (1.5 million VND per month).'*
While according to the Oxfam study, Unilever paid its
direct employees in Vietnam a wage that was roughly
double the legal minimum (2.75-3.25 million VND in
monthly cash compensation), this ﬁgure still fell 51gn1ﬁ-
cantly short of the A51a Floor Wage.'* And, as the Fair Wage Network study
1nd1cated most garment factorles, unlike Unllever, only pald the minimum wage,
itself. !

Yet even this disparity does not truly reflect the extent of the gap between work-
ers’ actual wages and what would be required to provide them and their families
an adequate minimum standard of living. Both Oxfam’s 2011 study and wage
research the WRC conducted in 2012 found that the minimum income required
for the basic needs of a worker and her family in Vietnam is actually significantly
higher than the Asian Floor Wage figure. Oxfam estimated that the monthly liv-
ing expenses of a worker with a single dependent child were 5.42 million VND
per month, a figure nearly 35% higher than the Asia Floor Wage, and more than
three times greater than the minimum wage.'*

Oxfam’s findings are consistent with the WRC'’s own wage research which
estimated that, although inflation-adjusted wages had risen substantially in
Vietnam'’s export garment sector over the past ten years, prevailing straight time
wages for Vietnamese garment workers (which the WRC calculated as amount-
ing to 2.3 million VD, including all cash compensation) provided less than a
third (29%) of a “living wage” —defined as a wage comparable in local buying
power to that received by workers at the Alta Gracia factory in the Dominican
Republic, the only garment factory in the developing world where payment of a
living wage has actually been implemented and publicly verified.'*

In January 2013 the monthly minimum wage for workers in Ho Chi Minh City
and Hanoi was raised to 2.3 million VND.'"” While a substantial increase over
the previous legal minimum, this figure, as discussed, is still far less than any
accepted measure of what is required to meet the basic needs of workers and
their families. Even so, many employers, at the same time as they implemented
the new minimum wage, reportedly also reduced certain cash allowances they
had been providing to their employees, with the result that these workers failed

to receive the full benefit of the increase.'®
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H. PRECARIOUS WORK

As in other countries in Southeast Asia, Vietnam has seen an expansion in recent
years of forms of employment often referred to as “precarious work” —including
hiring workers on successive temporary contracts and outsourcing the employ-
ment relationship, itself, to third-party “labor contractors.” These practices have
the result of rendering workers significantly more vulnerable to abuse and ex-
ploitation, as persons working under these arrangements often lack legal rights
and protections that workers in more “regular” forms of employment possess,
receive less compensation for their work, and face greater risks of retaliation if
they speak out about mistreatment.

An example of the impact of such practices is illustrated in Oxfam’s 2011 report
on labor practices at Unilever’s Vietnamese operations.

The report found that the majority of workers in Unile-
ver’s Vietnam facility (748 out of 1,385) were not actually The average wage for a

employed by Unilever, itself, but, instead, by a “labour footwear worker provided
provider” firm named Thang Loi."” Thang Loi’s work- barely half of the amount

ers received wages that were, on average, nearly 25% )
lower than those of comparably-situated workers whom the average famlly of three

Unilver employed directl?/.wo Moreover, Thang Loi h%red needed to cover food expenses
these workers on successive temporary contracts of six

months’ duration. which not only made their employment alone. Not surprlslngly ’ Ol’lly

status less secure, but also rendered them, under Viet- seven percent of the workers
namese law, ineligible to join the factory-level union.'!

surveyed indicated that they

SOMO and Swedwatch’s 2011 study on labor practices  were able to accumulate any
in the electronics assembly sector revealed similar prac-

tices among Japanese firms producing digital cameras in
Vietnam. That study found that workers at Pentax’s Viet-
nam facility were employed on successlve one-year contracts, even though some

savings at all.

of them were 10ng-term employees, a practice that, as the report notes, violated
the country’s labor code.'® The report cites the ILO’s Chief Technical Advisor in
Vietnam as blaming the use of successive short-term contracts for a vicious cycle
of higher employee turnover (due to lower wages paid to workers employed
under such arrangements) and lower productivity (resulting from high turnover
and resulting lack of seniority among workers).'**

Recentl_y—enacted amendments to the country’s labor laws address the issue of
labor subcontracting, establishing the legality of the practice (which previously
had existed as a grey area of the law), but putting in place restrictions on em-
ployers and protections for subcontracted workers.'** The latter include requir-
ing “equal pay and working conditions” for outsourced workers, and limiting
the total period that an outsourced worker can be assigned to the same firm to a
term of twelve months.'?

In the export apparel sector, it appears that, thus far, the more common practice
is for factories to hire employees directly on successive short-term contracts,
thereby giving the management greater discretion to dismiss the worker through
non-renewal of the agreement. A 2011 study on the use of short-term employ-
ment contracts in the export apparel industry in Cambodia found that such
arrangements were associated with violations of workers’ associational rights
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and denial of seniority-based statutory benefits, particularly maternity benefits
for women workers.'%

Workers at the Yupoong Vietnam and All Super Enterprise garment factories in

factory in Bien Hoa, near Ho Chi Minh City, report that these companies em-

ploy them on such temporary contracts. Yupoong Vietnam has been disclosed by
both Nike and Twins Enterprises as a supplier of colle-
giate apparel.'” According to U.S Customs records, All
Super Enterprise supplies garments to J.C. Penney.

L. “WAGE THEFT” AND FAILURE TO
ENFORCE LABOR LAWS

Denying workers the wages and benefits they are legally
due is a pervasive violation in Vietnam'’s export apparel
sector. Factory inspections by the ILO’s Better Work
Vietnam program found that 19% of factories failed to
pay the legal minimum wage for workers’ regular hours,
and that 30% did not provide workers with the mini-
mum legal compensation for overtime hours."® Similarly,
the Fair Wage Network’s 2010-2011 study found that

a majority (53%) of the factories it surveyed in Vietnam failed to pay workers

in accordance with legal requirements and that 25% of surveyed factories paid
workers less than the legal minimum wage.'”®

In some cases, underpayment of wages appears to be due to employees being
required to work “off-the-clock.” As noted, workers at Nike footwear supplier
Tae Kwang Vina are required to arrive at the factory fifteen minutes before their
work shifts in order to shout company-dictated “slogans.” The company’s failure
to compensate workers for this time would result in an underpayment of nine-
ty minutes per week, or roughl_y seventy-ﬁve hours per year—nearly ten days'
straight-time Wages.'60 In fact, the monetary loss to workers actually would be
greater than this —fourteen da_ys' pay per year per worker —as, under Vietnam-
ese law, the missing fifteen minutes per day should be treated as overtime, and
calculated at 150% of the workers’ usual rate of pay.'®!

“Wage theft” from workers by employers is particularly damaging because, as
discussed, the minimum wage, itself, falls far short of providing workers and
their families with an adequate income. Inadequate incomes —that deny work-
ers the means to pay or save funds for unexpected needs and expenses, such as
medical care or loss of employment —make it all the more crucial that low-wage
employees have access to social safety nets. Unfortunately, garment factories in
Vietnam also frequently fail to enroll or make legally-required contributions for
workers in social insurance programs. The ILO Better Work program reports
that nearly a quarter of the factories it monitors failed to properly make such
payments on behalf of their workers.'®
Neither the ILO inspection program nor the FLA’s monitoring regime exercise
any enforcement power over factory owners to compel them to cease Cheating
workers of wages and social insurance contributions, much less compensate
these employee for this loss.'®® Unfortunately because of the limited transparen-
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cy in both programs’ reporting practices —ILO Better Work does not publicly
release factories’ inspection reports or disclose their buyers, and the FLA does
not identify the factories it monitors by name'®
est influence with factories, also have little direct incentive to ensure that these
violations are corrected. As can be seen even from the limited public disclosure
these programs do provide, the theft of workers’ meager wages is significant and

~buyers, who possess the great-

yet continues largely unabated by these programs.

The inherent rationale of such programs, of course, 1s to bridge the gap between
the pervasiveness of such violations and the limited capacity of the state regu-
latory agencies responsible for enforcing the labor law. In Vietnam, this need

is particularly acute —in 2008 it was reported that MOLISA had only eleven
inspectors in Hanol, and that in Ho Chi Minh City, the municipal labor depart-
ment only had five.'®

Moreover, the penalties these agencies impose on employers appear to hardly
pose even an obstacle to law-breaking, much less a serious deterrent. In 2007,
the VGCL reported the case of a company that had failed to make social in-
surance contributions for 3,000 workers. The employer had illegally withheld
payments of $ 187,500, but as it was fined only $1,250 as a penalty, it continued
to violate the law.'®® The ineffectiveness of such regulatory efforts is further
exacerbated by the reported tendency of some labor inspectors to extort bribes
from factory owners,'®” presumably in return for looking away as employers
keep stealing wages and benefits from their workers.

Vietnam’s labor law attempts to supplement the limited regulatory capacity of
government agencies by authorizing the official trade union structure to help
monitor employers’ legal compliance. The VGCL, for example, reports employ-
ing 100 of its own labor inspectors in Hanoi.'®® The union’s ability to actually
perform this function effectively, however, is hamstrung by the fact that at the
enterprise level, where violations occur, its officers are predominantly members
of company management —the same party responsible for breaking the law.'*
Asa result, the burden of enforcing workers’ rights under the law falls on the
persons the law is supposed to protect —workers, themselves, for whom, as
discussed, the only way to assert their rights is through wildcat strikes. As we
have seen, such “illegal” strikes typically break out when workers finally lose pa-
tience with their employers’ own ongoing violation of the labor laws.'”* Yet until
workers are able to raise an independent collective voice to defend their rights
through other means, this dysfunctional situation is likely to persist.
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IV. Conclusion

VIOLATIONS OF BASIC LABOR RIGHTS remain pervasive in Vietnam'’s
garment industry and its export manufacturing sectors more generaﬂy, Repres-
sive state policies —such as the practice of detaining and requiring forced labor
from persons accused of illegal drug use —along with exploitation of vulnerable
populations by employers, including through trafficked child and forced labor,
implicate the industry in some of the worst forms of abuse. Recognition of Viet-
nam as a country where the risk of products made under such conditions enter-
ing into the supply chain of U.S. apparel brands and retailers is particularly pro-
nounced is expressed in the recent addition of garments from the country to the
U.S Department of Labor’s list of products made with forced and child labor.

Also particularly troubling is the fact that by law and in practice Vietnamese
workers are consistently and thoroughly denied the rights of freedom of associa-
tion and collective bargaining. A similar situation —of the establishment of labor
organizations legally restricted to a single official union operating under the
direction of the ruling political party, and enterprise-levels unions under the de
facto control of factory managers —prevails in other countries, too, most notably,
of course, in China.!”!

As labor rights experts have observed, however, a signal difference is that Chi-
nese political authorities have endorsed, if not actual freedom of association, the
need for the official trade union structure to change its practices and support
the development of more authentic collective bargaining between managers and
employees.'” It remains to be seen whether Vietnam’s new labor law, which
appears to strengthen the VGCL’s hand in collective bargaining,'”” means that a

similar shift in course will actually occur.

Vietnamese workers have responded creatively and courageously to the legal
and practical restrictions placed on their associational and collective bargaining
rights, through the practice of wildcat strikes. But a choice between tolerating
wholesale violations of their legal rights —grueling work hours and theft of mea-
ger wages and benefits —or risking potential blacklisting, violence and prosecu-
tion for organizing illegal job actions, is not one that workers anywhere should
be forced to make.

In light of these and other significant violations highlighted in this report —un-
safe working conditions, gender discrimination, and abusive labor contracting —
universities and colleges have a clear mandate to ask apparel companies that
choose to have collegiate apparel produced in Vietnam for accurate and detailed
reporting of the measures they are taking to protect and advance the rights of
the workers who make these garments.
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